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Annual Meeting Highlights

Legislators to Alliance:  Educate and Be Ready

State Representatives Joe Deshotel (D-Beaumont) and Burt Solomons (R-Carrollton) sent a clear message to the attendees of the Texas Alliance of Nonsubscribers annual meeting, saying the organization should step up its efforts to educate members of the Legislature on the nonsubscription process. They also warned attendees to be prepared for a busy interim leading up to the 2011 legislative session.  

Addressing an overflow crowd at the organization’s third-annual meeting, both legislative leaders referenced the scheduled Sunset Review of the Division of Workers’ Compensation in 2011, interim legislative charges addressing workers’ compensation issues, and the Texas Department of Insurance’s research agenda as activities that nonsubscribers should follow in the coming months.  Both lawmakers urged the organization to be involved by providing its input on issues of interest that will be considered over the next year. 

“Speaking for myself, I have no intention of pursuing mandatory compensation, but nonsubscribers need to know that there are members of the Legislature who want to make sure injured employees are being taken care of,” said State Rep. Deshotel.

Deshotel added, “Employers may want to consider publishing information that demonstrates you are taking care of your employees.”  


He suggested the Legislature might consider additional reporting requirements based on the size of a nonsubscriber as well as using information collected by third-party administrators in order to obtain claims and injury data sought by lawmakers.

State Rep. Burt Solomons agreed, “I don’t think the Legislature is ready for mandatory comp, but there are members who want information about your programs for policy reasons and some who want it for reasons that are not so policy oriented.  You are likely to see more requests for information about your programs from legislators.”

In considering legislative proposals that seek information from nonsubscribers, Solomons indicated lawmakers will likely weigh the merits and underlying intentions of the requests.

“I think we will look at what kind of information is being sought, how burdensome it will be to collect it, and how relevant it is to the Legislature’s policymaking,” stated Solomons. 

Representative Solomons continued, “You have done a good job of educating legislators on the nonsubscription process but because of the turnover in the membership you need to continue those efforts.”

According to Solomons, the scheduled Sunset Review of the Division of Workers’ Compensation will probably focus on the structure of the state’s worker’s compensation regulatory body and whether the state’s oversight of the system is working.  

“During the Sunset Review legislators will likely look at whether or not it should remain a division; how it interacts with the public; how well it is regulating the industry; and is it doing its job efficiently,” stated Solomons.

Representative Deshotel indicated it was very possible that sunset legislation involving the Division of Workers’ Compensation would be referred to the House Business and Industry Committee, which he chairs.  

“I anticipate a thorough review of the workers’ compensation system and how well it’s working as well as a review of the Entergy lawsuit and its impact on the system’s ability to deal with catastrophic injuries to be among the things we look at through the sunset process as well as possible interim studies,” observed Deshotel.

During his remarks, Deshotel also voiced his concern with the limitations created for workers with pre-injury arbitration agreements.  

In explaining how nonsubscription will play into the workers’ compensation debate over the next year, Deshotel offered, “Ultimately, this is about being fair to workers while attempting to ensure that employers have a system in place they can live with.” 

Solomons, an attorney and eight-term lawmaker, is chairman of the House State Affairs Committee.  He has been the principal architect of all major workers’ compensation legislation in recent sessions, including the HB 7 reforms approved in 2005.   

Deshotel, an attorney and businessman, is the chairman of the House Business and Industry Committee.  He has served in the Texas House since 1999.
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U.S. Chamber’s Johnson Says Federal Health Care Debate’s Impact on Business Remains Uncertain, Reforms Lack Focus on Reducing Costs

Randy Johnson, Sr. vice president of the United States Chamber of Commerce’s Labor, Immigration and Employee Benefits, reported to the Alliance’s annual meeting attendees that the U.S. Chamber is fully engaged in advocating that Congress pursue reforms that will increase coverage and access, strengthen wellness and prevention and ensure quality and value.  He said doing so will require fiscal prudence, accompanied by efforts to contain costs, increase savings, and enhance efficiencies.

Johnson expressed doubt that the major proposals currently being considered could be transformed into legislation that would garner the support of the U.S. Chamber, pointing to recent reports that indicate the reforms under consideration will increase health care spending and costs rather than reduce them. He stated that the best chance for broad support from the business community would likely require hitting the “reset” button. 

According to Johnson, the Chamber’s priorities for reform include:

· A new focus on wellness, prevention, and disease management

· Small business subsidies and insurance market reforms

· Research into the comparative effectiveness of drugs and therapies

· Payment reforms, rewarding quality and efficiency

· Medical liability reform

· Greater use of health information technology

Johnson pointed out that the two major Senate proposals’ impact on ERISA plans was currently limited to provisions that would allow employers to continue offering their current benefits before requiring compliance with federal benefit standards in several years.  He stated that the leading House proposal had a far greater impact on ERISA plans including the following measures:

· Employers with total payroll over $250,000 would be required to provide “Qualified Health Benefits” or pay a pay-roll tax of up to 8 percent. 

· Employers will be required to pay 72.5 percent of premiums. 

· Employers will also be required to provide dependent coverage (pay 65 percent of premiums).

· No annual or lifetime limits on coverage.

· New minimum actuarial value requirements on all health coverage.

· After 5 years all plans will also be required to meet the “qualified health plan” definition – ERISA plans will no longer have design flexibility (2018).

· Mental health parity required for ALL employers (including those with 50 employees and under, which were carved out). 

· Maintenance of effort mandate for retiree health benefits (added in Education and Labor).

· Expansion of COBRA coverage until insurance exchanges are implemented (added in Education and Labor).

· Premium tax on all participants in fully-insured and self-insured plans to fund comparative effectiveness research program. (new tax). 

While the major proposals are not acceptable in their current forms, Johnson indicated the Chamber would continue to work to encourage revisions that make the reforms more palatable.  He closed by saying he remains hopeful that bipartisan, consensus reform could be achieved early next year.
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Alliance Elects Officers and Board of Directors for 2009-2010

As part of the official business of its annual meeting, the Alliance membership elected the following slate of officers and directors for 2009-2010.
Officers:

     Margaret Greenshield (James Avery Craftsman, Inc) – Chair

     Gary Shope (CHRISTUS Health) – Vice Chair

     Ellen Buckley (Good Samaritan Society) – Secretary

     Steve Weatherford (Daryl Flood, Inc) – Treasurer 

Board of Directors: 
Steve Beussink                AutoZone

Ellen Buckley                   Good Samaritan Society

Sandra Carson                 SYSCO Corp

      Tara Dehler                      AIMCO Properties

Doug Gafner                    Hilton Hotels Corporation

Margaret Greenshield      James Avery Craftsman, Inc.

Brian Irlbeck                     United Supermarkets

Bruce Majors                   Emeritus Corporation

Butch Mullaney                Builders First Source

Gary Shope                     CHRISTUS Health

Mitzi Talley                      Dallas Market Center

Lynn Tatum                     Tyson Foods, Inc.

Steve Weatherford           Daryl Flood, Inc.

Allen Wingfield                 Big Lots

Lt. Governor Names Appointees to Sunset Commission; DWC Review Schedule Announced
Lt. Gov. David Dewhurst today announced the following Senate appointments to the Sunset Advisory Commission:
· Senator Glenn Hegar (R-Katy) –Chairman

· Senator John Whitmire (D-Houston)
· Senator Robert Nichols (R-Jacksonville)
· Senator Joan Huffman (R-Houston)
· Mr. Charles McMahen - Public Appointee, Schulenburg, Texas
Senator Juan "Chuy" Hinojosa (D-McAllen) will continue his service as a Senate appointee to the Sunset Advisory Commission. Senator Hinojosa was appointed to the commission by Lt. Governor Dewhurst in 2008.

Senator Huffman just completed her first session as member of the Texas Senate.  She is an attorney and former district judge. Senator Huffman began her public service career with the Harris County District Attorney’s Office. 

Senator Nichols was first elected to the Senate in 2006 and currently represents 16 East Texas counties.  In his hometown, he served on city council, was elected mayor, built four successful manufacturing facilities, and earned 32 U.S. patents.

Senator Whitmire is currently the longest serving member of the Texas Senate.  He was first elected to that body in 1982 after serving 10 years in the Texas House of Representatives.  Senator Whitmire is recognized for his focus on criminal justice issues. 

Charles McMahen is a retired vice chairman of Compass Bank; he was appointed by Governor Perry to Chair the Governor’s Business Council and served until 2008. He has also served on the advisory board of Falcon Seaboard, an energy company owned by Lt. Governor Dewhurst.
The Sunset Advisory Commission was created by the Texas Legislature in 1977 and is made up of ten members of the Legislature and two representatives of the public who are appointed by the Lt. Governor and Speaker of the House. Its purpose is to review the operation and efficiency of more than 150 state agencies, with each agency typically subject to Sunset review every 12 years.  The Division of Workers’ Compensation (TDI-DWC) is among the state agencies that will be reviewed by the Legislature during its 2011 session.  For more information on the Sunset Commission, you may visit www.sunset.state.tx.us.

House Speaker Joe Straus is expected to announce his appointments within the next several weeks.  State Rep Carl Isset (R-Lubbock) will continue his service on the Commission as will Rep. Linda Harper-Brown (R-Irving).

The Sunset Commission’s staff evaluation, the first of three steps involved in the review process, will occur in April of 2010.  The second step, consisting of a public hearing, will occur in May when public testimony will be taken and the Sunset staff will present its recommendations. The third and final step occurs when the Commission adopts recommendations to be considered by the full Legislature when it convenes in January of 2011.

DWC Now Offering List of Nonsubscribers and Online Statistical Information on Reportable Injuries 

The Texas Department of Insurance, Division of Workers’ Compensation (TDI-DWC), has added a new feature to its website that provides a downloadable list of nonsubscribing employers.  The list is updated monthly and may be accessed at : http://www.tdi.state.tx.us/general/download/nonsubscribe.csv
In addition to the list of nonsubscribers, the agency has also made available a new online data query tool that allows public access to non-confidential workers’ compensation claim data. 

Based on user-selected categories, public users can run dynamic queries that provide data, tables and charts of injury and illness data. The data fields available for querying include: injury/month/day; county of employer; industry classification code; nature of injury/illness; body part; and cause/event. 

The query tool displays only non-confidential claims data, ensuring that confidential claim information is not released. The tool also contains other safeguards to ensure confidentiality. For example, query results of less than five claims are aggregated into an “other/unknown” category. This prevents users from identifying a particular injured employee if they are familiar with their claims or injuries. 

Previously, statistical claims information was only available upon request from the TDI-DWC. Now users can access this information at any time on the agency’s website using the Workers’ Compensation Claims Data tool located at http://www.tdi.state.tx.us/wc/data.html#claims. 

For more information about this data query tool, contact Allen McDonald, Information Management Services, at 512-804-4530; e-mail: allen.mcdonald@tdi.state.tx.us. 

Early Signs Indicate Swine Flu Threat is Serious

A month into the 2009-2010 influenza season, hospitals in Texas and across the country are seeing a higher than normal number of flu cases, most of which are the much-discussed H1N1 A strain.  This occurs as the government works to deliver a sufficient number of H1N1 vaccinations.   

Based on early reports on the illness, the swine flu appears to be for real.  And, according the CDC, it’s getting worse.  So if you have a business whose operations could be affected by an epidemic – this is no time to let your guard down.

CDC numbers for the week of October 11-17 show some eye-opening, if not alarming, trends:

· people visiting doctors for “influenza-like illness” increased sharply over the prior week and have already reached numbers higher than during most regular influenza season peaks, while total influenza hospitalization rates for laboratory-confirmed flu are climbing and are higher than expected for this time of year

· 46 states are presently reporting widespread influenza activity.  This level of widespread activity is unprecedented during a typical flu season

· Almost all of the influenza viruses positively lab-identified so far  are H1N1 influenza A viruses 
Businesses and groups interested in keeping up with the Centers for Disease Control and Prevention information can find updated statistics at http://www.cdc.gov/flu/weekly/
In keeping with the White House’s proactive approach to combating the illness, President Obama has declared the 2009-H1N1 Influenza a national emergency.  This step is intended to enhance the nation’s medical facilities’ ability to handle surges in H1N1 patients by allowing, as needed, the waiver of certain federal requirements on a case-by-case basis.   According to a report by ABC News, the declaration allows medical facilities to apply for a federal waiver that would allow them to take actions such as modifying patient triage and transfer protocols that could be necessary in order to implement disaster operation plans.  

According to Janet Napolitano, secretary of Homeland Security, “Small businesses are the backbone of private sector industries and their local communities. With this in mind, we must partner to ensure the wheels of the nation’s economy continue to turn, even if faced with absenteeism, restricted services, and supply chain disruptions. If prepared, small businesses can keep their doors open and our nation’s economic health and security resilient. 
“The most important thing you can do to prepare your business is to have a written plan. This guide is intended to help you write your plan and help spread the message of preparedness. Also, encourage your employees to prepare their own homes and families, which includes having a plan to care for sick family members and storing a two-week supply of food and medical supplies. More information is available at 


. With your help, we can help keep our economy and our communities healthy and safe.”
www.flu.gov
Federal legislation being monitored by the Alliance is listed below:

HR 635 by Rep. Baca (D-CA)

Description: Establishes the National Commission on State Workers' Compensation Laws.

STATUS: Referred to the House Committee on Education and Labor on January 22, 2009.

HR 991 by Rep. Gutierrez (D-IL)

Description:  Consumer Fairness Act of 2009 - Amends the Consumer Credit Protection Act to treat as an unfair and deceptive trade act or practice under federal or state law any written provision in a consumer transaction or contract that requires binding arbitration to resolve a controversy arising out of or related to the transaction or contract, or the failure to perform any part.  Declares such a provision unenforceable.  Permits a written agreement to determine an existing controversy by binding arbitration if the parties agree after the controversy has arisen.

STATUS:  Referred to the House Committee on Financial Services on February 11, 2009.

HR 1020 by Rep. Johnson (D-GA) 

Description:  Arbitration Fairness Act of 2009 - Declares that no pre-dispute arbitration agreement shall be valid or enforceable if it requires arbitration of: (1) an employment, consumer, or franchise dispute, or (2) a dispute arising under any statute intended to protect civil rights.  Declares, further, that the validity or enforceability of an agreement to arbitrate shall be determined by a court, under federal law, rather than an arbitrator, irrespective of whether the party resisting arbitration challenges the arbitration agreement specifically or in conjunction with other terms of the contract containing such agreement.  Exempts from this Act arbitration agreements in collective bargaining agreements.

STATUS: Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

HR 1237 by Rep. Sanchez (D-CA)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS: Referred to the Subcommittee on Immigration, Citizenship, Refugees, Border Security, and International Law and the Subcommittee on Crime, Terrorism, and Homeland Security on July 23, 2009.  

Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

S 512 by Sen. Martinez (R-FL)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS:  Read twice and referred to the Committee on the Judiciary on March 3, 2009.
Important Compliance Information for Nonsubscribers

State law requires employers in Texas that do not carry workers’ compensation insurance to file DWC Form-5 with the Texas Department of Insurance-Division of Workers’ Compensation (TDI-DWC).  Additional information on DWC Form-5 is available at: http://www.tdi.state.tx.us/forms/dwc/dwc005nocov.pdf.
Nonsubscriber employers with four or more employees are also required to use form DWC Form-7 to report each work-related injury resulting in more than one day of lost time, all occupational diseases of which the employer has knowledge (regardless of lost time), and all fatalities occurring during the calendar month.  The completed form reporting all such injuries that have occurred during a calendar month must be filled with the TDI-DWC no later than the 7th day of the following month.  For more information on DWC Form-7 go to:

http://www.tdi.state.tx.us/forms/dwc/dwc7.pdf. 

Failure to comply with either requirement is an administrative violation and could result in administrative penalties.  The Alliance encourages its members and all nonsubscribers to comply with these requirements. 

Links to DWC-Forms 5 and 7 are available on the Alliance Web site at: www.nonsubscriberalliance.org. 

Future Board Meetings (All calls are 1:00 p.m. CST) 
· January 20, 2010 – Conference call

· March 17, 2010 – Conference call

· May 19, 2010 – Conference call

· July 21, 2010 – Conference call

· September 15, 2010 – Conference call

· October 15, 2010 – Annual meeting in Dallas
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