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Companies Asking Congress to Preserve ERISA in Health Care Debate

In a letter to Speaker Nancy Pelosi and Minority Leader John Boehner, more than 150 companies have asked the Congressional leaders to preserve the ERISA framework during the current health care debate.   Saying that ERISA is “a cornerstone of the employment-based healthcare system,” the businesses highlight their reliance on ERISA’s predictability, flexibility and efficiency in providing coverage to more than 130 million Americans. 

The correspondence, coordinated by the U.S. Chamber of Commerce’s National Coalition on Benefits, references “costly and unacceptable changes to ERISA” contained in H.R. 3200 that the companies believe will undermine their ability to sponsor health coverage for their workers and families.  Requiring them to comply with “one-size fits all standards” after a five year grace period will increase regulations on the coverage offered and limit their flexibility to meet the needs of their work force.

Specifically, the employers express concern with a provision in the bill that would provide automatic waivers to ERISA for states that enact single-payer systems.  They believe such waivers would create disparities in the level of benefits offered to workers and families who live in different states.  

Also troubling is a provision allowing unlimited state law remedies for employer-sponsored health coverage obtained through health insurance exchanges.  Employers believe a lack of medical liability reforms in the bill will increase litigation and drive up the cost of providing health coverage.

They also express concern with a prohibition on modifications to retiree health plans contained in the bill that they believe will override “one of the most important principles of ERISA and the employer-based health care system – the voluntary nature of employee benefits.”

Co-signors of the letter include American Airlines, ATT, Business Council of New York, Campbell Soup, The Dow Chemical Company, General Mills, Kodak, Motorola, National Association of Manufacturers, Pep Boys, Society for Human Resource Management, Texas Instruments, Texas Association of Business, Union Pacific, Wells Fargo and Xerox.

Congress is expected to resume its consideration of health care reforms when it returns from recess on Tuesday, September 8.

Special Report:  Focus on Key Provisions of Health Care Reforms

As the national health care debate rages on, the difficulty in deciphering fact from fiction has increased confusion about the content of the reforms.  Following is a general overview of the basic components of the two major reform proposals being considered.

Individual Mandate
Senate HELP Committee
House Tri-Committee, H.R. 3200

· Requires individuals to obtain coverage or pay a $750 annual penalty

· Provides a federal premium subsidy to individuals or families whose income is below 400 percent of the federal poverty level
· Requires individuals to obtain coverage or pay a 2.5 percent tax on income in excess of their modified adjusted gross income

· Provides a federal premium subsidy to individuals or families whose income is below 400 percent of the federal poverty level
Minimum Benefits

Senate HELP Committee
House Tri-Committee, H.R. 3200

Essential benefits would include:

· Ambulatory patient services

· Emergency services

· Hospitalization

· Maternity and newborn care

· Medical and surgical care

· Mental health and substance abuse

· Prescription drugs

· Rehabilitative, habilitative and devices

· Laboratory services

· Preventive and wellness services

· Pediatric services, including oral and vision care

The minimum criteria that coverage must be met and the scope of essential benefits equal to those offered under typical employer plan to be determined by Secretary of HHS.


Allows employers to establish premium discounts and incentives of up to 30 percent for participation in health promotion or disease prevention programs.

Essential benefits would include:

· Hospitalization

· Outpatient hospitalization and outpatient clinical services, including emergency services

· Professional services of physicians and other health professionals

· Services, equipment supplies necessary to a health care professional in the delivery of care

· Prescription drugs

· Rehabilitative and habilitative services

· Mental health and substance abuse

· Preventive services

· Maternity care

· Well baby and well child care, including oral, vision and hearing services for children up to age 21

Creates the Health Benefits Advisory Committee of stakeholders, including employers and insurers, to make recommendations on additional benefits to be covered.

Employer Mandate

Senate HELP Committee
House Tri-Committee, H.R. 3200

· Provides for a penalty of $750 per full-time employee or $375 for each part-time employee if the employer does not offer qualifying coverage or does not contribute at least 60 percent of the cost of qualifying coverage

· Provides for a penalty of 8 percent of average total wages paid by an employer if it does not offer qualifying coverage or contribute at least 72.5 percent for self-only coverage or 65 percent for family coverage based on the lowest cost plan option offered by the employer

· Would require an employer to pay the 8 percent penalty for each employee who opts out of the employer’s plan and obtains coverage from a plan in the health insurance exchange

Insurance Exchanges

Senate HELP Committee
House Tri-Committee, H.R. 3200

· Establishes health insurance exchanges to facilitate the offering of qualifying health insurance plans.  The exchanges would be maintained by the federal government if a state fails to establish one

· The exchanges would not be available to individuals enrolled in certain public programs or a qualifying employer-sponsored plan

· Exchanges are to be established by 2013

· Establishes health insurance exchanges to facilitate the offering of qualifying health insurance plans.  The exchanges would be maintained by the federal government if a state fails to establish one

· The exchanges would not be available to individuals enrolled in certain public programs or a qualifying employer-sponsored plan

· Exchanges are to be established by 2013

· Allows small employers to begin participating in exchanges in 2013 and subsequent years depending on number of employees
ERISA

Senate HELP Committee
House Tri-Committee, H.R. 3200

· Maintains state regulation of insured health plans and federal regulation of self-insured plans

· Adds new provisions to ERISA to ensure compliance with minimum benefits and other requirements of the bill

· Waives ERISA’s preemption in states that have adopted a “single payer system”

· Prohibits reductions in retiree benefits unless the same is made for current employees

· Would apply state law remedies for insurance obtained through health insurance exchanges

· Would apply numerous new federal requirements to ERISA after five-year grace period

Public Health Option

Senate HELP Committee
House Tri-Committee, H.R. 3200

· Establishes a public health insurance plan that would be available through health insurance exchanges

· Establishes a public health insurance plan that would be available through health insurance exchanges

Misc. Provisions

Senate HELP Committee
House Tri-Committee, H.R. 3200

· Prohibits preexisting conditions exclusions

· Requires guarantee issue and guaranteed renewability

· Prohibits establishment of eligibility rules based on health status

· Requires reimbursement for providers that provide incentives to improve the quality of care delivered

· Requires coverage for dependents up to age 26.

· Prohibits annual or lifetime dollar limits on coverage amounts.

· Establishes temporary reinsurance program for qualified employers for certain retirees until health insurance exchanges are established

· Expands COBRA

· Prohibits preexisting conditions exclusions

· Places additional requirements on health plans for network adequacy, transparency of policy information, grievance procedures and claims payments

· Establishes temporary reinsurance program for qualified employers for certain retirees until health insurance exchanges are established

* Source for analysis is American Benefits Council
Rep. Burt Solomons to Address Alliance Annual Meeting

Rep. Burt Solomons (R-Carrollton) will be among the special guests at the Alliance’s 2009 Annual Meeting to be held on October 21 at the Dallas Omni Park West Hotel.  The meeting will be conducted from 2:00 until 5:00 p.m. and will include discussions on state and federal regulatory and legislative actions that could impact an employer’s ability to nonsubscribe.  Other legislators have been invited to join Rep. Solomons on a legislative panel that will discuss the 2009 and 2011 legislative sessions.  

Special room rates of $119 per night are available to Alliance members and may be reserved by contacting the hotel at 972-869-4300 and requesting the PartnerSource rate.  The annual PartnerSource conference begins the following day at the same hotel.  

Texas Alliance of Nonsubscribers

Annual Meeting

October 21, 2009

Preliminary Agenda

2:00 p.m.

Welcome and Report on Alliance        


Alliance Chair Margaret Greenshield will provide a report on the   

      organization’s activities for the previous year and discuss future 
      plans for the Alliance. 

2:15 p.m.

Legislative Panel
(Invited legislators)


Members of the Texas Legislature will present their thoughts on 
      key state issues with an emphasis on workers’ compensation 
      and nonsubscriber related topics. 

3:00 p.m. 
             Health Care Reform: What Can We Expect?
This discussion will focus on the players, politics and proposals 
      of the current federal health care debate and its impact on 
      employers.

4:00

TDI Update




Attendees will be provided an update on the agency’s activities 
      of interest to nonsubscribers.

4:15

The Sunset Process:  An Overview

This will include an overview of the 2011 Sunset review 
       process of the state’s Division of Workers’ Compensation.

4:30

State and Federal Legislative Report

This will include a report on nonsubscriber issues of interest 
       from this year’s sessions of the Texas legislature as well as an 
       update on federal legislation of  interest including HR 635 and 
       several arbitration related proposals. 
5:00
             Board Meeting




A report on the organization’s finances will be provided.  The 
      Nominating Committee will also present its recommendations for 
      the 2009-2010 Board of Directors and officers.  
5:30 
               Meeting Ends
New Driving Laws Take Effect in Texas

Following are the highlights of new Texas traffic laws that take effect September 1, 2009:

Seatbelts:
HB 537 requires all occupants of a vehicle, no matter their age, to be secured by a safety belt, no matter where they are seated in the vehicle; changes the definition of a passenger vehicle to include a passenger van designed to transport 15 or fewer passengers including the driver; removes the current exemption for third-party Medicaid transportation provisions regarding the use of child passenger safety seats; and prohibits a motorcycle operator from carrying a passenger under the age of 5 unless the child is seated in a sidecar attached to the motorcycle. 

SB 61 amends the existing statute regarding child passenger safety seats. The bill requires that any child younger than 8 years of age be restrained in an approved child passenger safety seat unless the child is at least 4 feet, 9 inches in height. The fine is no more than $25 for a first offense and $250 for a second offense. The law also creates a new court cost for conviction of an offense under this section to be collected and used by TxDOT to buy safety seats for low income families. The law becomes effective on Sept. 1, 2009, but tickets for this offense cannot be issued until June 1, 2010. Police officers are allowed to issue a warning before that date. 

Driving:
HB 55 makes it illegal to use a wireless communication device in a school zone unless the vehicle is stopped or a hands-free device is used. Cities or counties wanting to enforce this law must post a sign at the beginning of each school zone to inform drivers that using a wireless communications device is prohibited and the operator is subject to a fine. It is a defense to prosecution if the operator was making an emergency call. 

HB 2730 increases the penalties for driving while intoxicated with a child passenger by adding an automatic driver license suspension period for first-time offenders and an increased suspension period for repeat offenders. The driver license re-instatement fee for completing an education program will rise from $50 to $100. The bill closes a loophole so a person who commits an offense as a minor cannot circumvent the driver license penalty if the person turns 21 before their court date.

HB 2730 allows a new Texas resident to operate a vehicle without a Texas license for 90 days instead of the current 30. (This provision went into effect on June 19, 2009.)

HB 2012 creates two new punishment enhancements: a Class B misdemeanor if a person drives with a suspended license and without insurance; and a class A misdemeanor if the person driving without insurance or a valid driver license has an accident and someone is seriously injured or dies as a result of that accident.

SB 129 authorizes neighborhood electric vehicles (NEVs) to be operated on roads with a posted speed limit of 45 miles per hour or less. The bill authorizes driver license holders to operate NEVs without having a motorcycle endorsement, clarifies that drivers and passengers in such vehicles are not required to wear helmets and specifies that enclosed three-wheeled vehicles as described in the bill are authorized to operate in preferential lanes. 

Driver license:

HB 2730 requires that all applicants under the age of 18 take the driving skills exam to receive a driver license. The law also requires that a provisional driver license (under 18) or instruction permit expire on an individual’s 18th birthday, removes the requirement that a provisional driver license or instruction permit be renewed annually and increases the fee for those licenses from $5 to $15. It also extends the current phase-two restrictions for holders of a graduated driver license from six months to one year. These restrictions include limited night driving, prohibited use of wireless communication devices and a limited number of passengers.

HB 339 increases the total hours of behind-the-wheel driving instruction a teen receives from 14 to 34 and creates an adult driver education requirement for applicants older than 18 and younger than 21. 

SB 1317 creates a six-hour driver education course required for driver license applicants 18 years of age or older. It also mandates that applicants 25 or under must submit to an approved driver education course. (Effective March 1, 2010.)
SB 328 gives DPS the power to suspend a minor’s driver license if they fail a breath or blood alcohol test while operating a watercraft. Chapter 524 of the Transportation Code also clearly defines the suspension period for an individual who was under the age of 21 at the time when the offense of boating under the influence or driving under the influence of alcohol occurred. The law also increases the reinstatement fee for a license suspended under sections 49.04-49.08, Penal Code from $50 to $100.

HB 2730 increases the driver license sanction from a one-year CDL license disqualification to a lifetime disqualification if a person uses a motor vehicle to transport, conceal or harbor an alien. If a minor is engaged in conduct involving a severe form of trafficking persons, a judge at a juvenile hearing is required to order the juvenile’s driver license or permit to be suspended.

Vehicle inspection:
SB 589 requires that a vehicle equipment safety compliance label be placed on a windshield, side or rear window stating that the window tinting complies with the appropriate provisions of the Transportation Code. Failing to place the required label on the vehicle could lead to a $1,000 fine.
* Information provided by the Texas Commission on Jail Standards

Federal legislation being monitored by the Alliance is listed below:

HR 635 by Rep. Baca (D-CA)

Description: Establishes the National Commission on State Workers' Compensation Laws.

STATUS: Referred to the House Committee on Education and Labor on January 22, 2009.

HR 991 by Rep. Gutierrez (D-IL)

Description:  Consumer Fairness Act of 2009 - Amends the Consumer Credit Protection Act to treat as an unfair and deceptive trade act or practice under federal or state law any written provision in a consumer transaction or contract which requires binding arbitration to resolve a controversy arising out of or related to the transaction or contract, or the failure to perform any part.  Declares such a provision unenforceable.  Permits a written agreement to determine an existing controversy by binding arbitration if the parties agree after the controversy has arisen.

STATUS:  Referred to the House Committee on Financial Services on February 11, 2009.

HR 1020 by Rep. Johnson (D-GA) 

Description:  Arbitration Fairness Act of 2009 - Declares that no pre-dispute arbitration agreement shall be valid or enforceable if it requires arbitration of: (1) an employment, consumer, or franchise dispute, or (2) a dispute arising under any statute intended to protect civil rights.  Declares, further, that the validity or enforceability of an agreement to arbitrate shall be determined by a court, under federal law, rather than an arbitrator, irrespective of whether the party resisting arbitration challenges the arbitration agreement specifically or in conjunction with other terms of the contract containing such agreement.  Exempts from this Act arbitration agreements in collective bargaining agreements.

STATUS: Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

HR 1237 by Rep. Sanchez (D-CA)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS: Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

S 512 by Sen. Martinez (R-FL)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS:  Read twice and referred to the Committee on the Judiciary on March 3, 2009.

Important Compliance Information for Nonsubscribers

State law requires employers in Texas that do not carry workers’ compensation insurance to file DWC Form-5 with the Texas Department of Insurance-Division of Workers’ Compensation (TDI-DWC).  Additional information on DWC Form-5 is available at: http://www.tdi.state.tx.us/forms/dwc/dwc005nocov.pdf.
Nonsubscriber employers with four or more employees are also required to use form DWC Form-7 to report each work-related injury resulting in more than one day of lost time, all occupational diseases of which the employer has knowledge (regardless of lost time), and all fatalities occurring during the calendar month.  The completed form reporting all such injuries that have occurred during a calendar month must be filled with the TDI-DWC no later than the 7th day of the following month.  For more information on DWC Form-7 go to:

http://www.tdi.state.tx.us/forms/dwc/dwc7.pdf. 

Failure to comply with either requirement is an administrative violation and could result in administrative penalties.  The Alliance encourages its members and all nonsubscribers to comply with these requirements. 

Links to DWC-Forms 5 and 7 are available on the Alliance Web site at: www.nonsubscriberalliance.org.

Future Board Meetings

· September – No meeting
· October 21, 2009 – Annual meeting in Dallas (2:00 p.m. CST)
For details on the annual meeting contact tim.conger@bravarro.com
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