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Special Update:
As Health Care Debate Intensifies, Employers Appear Divided on Overhaul but are Nearly Unanimous in Support for Preserving ERISA

While the U.S. Chamber of Commerce ramps up its opposition to proposed health care reforms, a growing number of companies are taking a wait and see approach, with some notable employers breaking ranks to voice support for change. 

The division underscores the complexity and uncertainty of the evolving health care debate.  Companies such as Wal-Mart and Kelly Services have voiced support for an employer mandate while others such as Safeway have been vocal in their opposition to a public option.

John Mackey, chief executive of Whole Foods, told the Washington Post that his company worries that an employer mandate would lead to more stringent federal rules on what employer plans must include.

John Oliver, vice president for public affairs for L.L. Bean, told the Post that the employer mandate is a “concept we do have openness to” and that a well-structured public option is a “reasonable goal.”

Despite the growing schism among the business community, one area of agreement among employers is their support for maintaining ERISA’s national standards rather than granting states greater authority over self-insured plans.  

Organizations such as the National Coalition Benefits (NCB) have made it their focus to advocate for the preservation of ERISA.   

In testimony before Congress, a spokesman for the NCB stated, “Continuing to give employers the flexibility to create innovative health programs for their workforces must be a critical element of health care reform.  NCB supports the employer-based system and the preservation of ERISA, which provides employers the ability to offer and maintain uniform benefit plans across multiple states.”

It is estimated that employer-sponsored health care plans provide health coverage to more than 177 million Americans.   The Wall Street Journal reports that roughly 75 percent of employer-based coverage is governed by ERISA’s “freedom of purchase” rules.

Especially troubling to self-insured employers are two proposed reforms that could dramatically alter key tenets of ERISA.  One change would require employers to gain federal approval of their ERISA insurance offerings after an initial five-year grace period.  Companies would be required to seek approval of their health benefit offerings from the Department of Labor and a new health choices commissioner, who will set minimum benefit standards.

Also problematic is a proposal in the House bill that would replace the national uniform legal framework currently provided by ERISA with differing remedy regimes, depending on where coverage is obtained.  Under the proposal, state law would govern where coverage is obtained inside an exchange; ERISA’s federal law regime would govern for coverage obtained outside an exchange; and Medicare’s federal law regime would govern coverage obtained from the public plan option.  As a result, employers would be forced to comply with 50 distinct remedy regimes rather than one federal system.

A recent survey conducted by Miller & Chevalier Chartered and the American Benefits Council confirmed the near unanimous support for maintaining the federal framework of ERISA and highlighted concerns expressed by leading corporate benefits professionals about many features of health care reform.

In May, Miller & Chevalier and the American Benefits Council distributed the survey via e-mail to leading corporate benefits executives at a broad cross-section of U.S.-based companies that range in size from less than 1,000 to more than 50,000 employees. The survey was completed by 213 respondents who provided opinions on health care reform proposals, tax changes, and health care concerns within their organizations. Some survey highlights include: 

· With the taxation of employer-sponsored health benefits now squarely on the table, respondents clearly assert that altering the tax exclusion will affect employer-sponsorship of plans. Eighty-two percent want to maintain the current exclusion. 

· Respondents would like to see more focus on cost (51%) and quality (72%) issues. 
· Respondents overwhelmingly point to improvements in health care quality, such as reporting of quality outcomes and wellness or chronic care programs, as the areas that could have the most positive impact on their workforce.

· Quality initiatives that employers offer have not diminished since last year, despite the economic downturn. Fully 92 percent of respondents say their companies provide wellness or chronic care programs.

· Like last year, the question of limiting or repealing ERISA preemption received one of the strongest reactions from respondents. Corporate benefits executives overwhelmingly support maintaining ERISA standards (92%).
· Three-quarters of respondents say that their company would immediately reduce or altogether cease offering retiree health coverage if legislation were enacted that prevented employers from modifying retiree health care benefits in the future.

· Employers understand that continuing to provide health care to their employees is very important. Eighty-nine percent of respondents think employees would prefer to receive health insurance through employers even if similarly priced options were available through other sources. 

While the Senate’s announcement that it will not vote on health care legislation until the fall may have slowed the reform movement, the likelihood that changes are forthcoming remain high, but what the reforms will look like remains very uncertain.

During his testimony before the House Energy and Commerce Committee in June, Martin Reiser of the Xerox Corporation and Chairman of the National Coalition of Benefits may have summed up the feelings of the vast majority of Americans and especially employers.

Reiser stated, “We do need change.  However, such change should not erode the part of the health care system that is working.”

For a full copy of the survey conducted by Miller & Chevalier and the American Benefits Council visit www.millerchevalier.com or www.americanbenefitscouncil.org.

Federal Legislation Proposing National Study of State Workers’ Comp Laws Still Alive

Since learning of the growing opposition from employers to H.R. 635, the resolution sponsor, Rep. Joe Baca (D-California), has renewed his push for support by seeking additional co-sponsors from his colleagues in Congress.   Through a “Dear Colleague” letter and a guest editorial in the Washington Post in which he sites the failure of the Virginia workers’ compensation system to adequately provide for a worker injured on the job, the Congressman urges his colleagues to join his efforts for a national commission to evaluate state workers’ compensation laws. 

At least six new co-sponsors have signed on to the legislation, including several key members of the House Education and Labor Committee where the bill has been referred.  Several outside groups have also added their support, including the New York Committee for Occupational Safety and Health, the United Auto Workers (UAW), and the Virginia AFL-CIO.  


On July 12, the National Conference of Insurance Legislators (NCOIL) unanimously approved a resolution opposing H.R. 635.  According to the U.S. Chamber of Commerce, the American Legislative Exchange Council (ALEC) is expected to take similar action.

While the prospects of a hearing on the legislation before the August recess are unlikely, as the bill gains additional co-sponsors and outside support, the likelihood for action before the end of the year increases.

The Texas Alliance of Nonsubscribers was one of more than 60 entities that signed on to the U.S. Chamber of Commerce’s multi-industry letter of opposition to H.R. 635 in July.  Additionally, numerous Alliance members have shared their opposition with their respective members of Congress. 

To help maintain the momentum of opposition that has been generated, members of the Alliance are encouraged to contact their Congressional representatives in their districts during the August recess.  For talking points that may be used during those visits, you may contact tim.conger@bravarro.com.  

Types of Data Collected and Evaluation Methods of Nonsubcribers to Be Part of State Survey

The types of benefit data collected by nonsubscribers and the methods used to evaluate their benefit programs will be a part of the 2009 research agenda of the Texas Department of Insurance’s Workers’ Compensation Research and Evaluation Group (REG).   By law, the REG is required to prepare and publish annually a proposed workers’ compensation research agenda for review and approval by the Commissioner of Insurance.  

The proposed agenda was published for public comment in the March 6, 2009 issue of the Texas Register.  In responding to comments submitted by the Alliance, TDI stated that legislation introduced during the 80th (2007) and 81st (2009) state legislative sessions to increase data reporting requirements for nonsubscriber employers “demonstrates interest among legislators in the information that will be compiled by the research project.”   Additionally, the Department indicated that it expects “continuing interest from the legislature and system stakeholders regarding nonsubscriber data reporting issues during the Division of Workers’ Compensation’s upcoming Sunset Review in 2011.”  

In announcing the research agenda, TDI stated, “This research project was developed with the intention of providing policymakers with objective information regarding the methods that nonsubscribing employers utilize to collect and evaluate claim and benefit data.”

The Department also pointed out that the scope of the project does not include the collection of actual claim data but “rather to better understand how nonsubscribing employers organize, collect and evaluate their own claim data.“

Item six of the 2009 REG research agenda is as follows:

A survey of the types of benefit data nonsubscribing employers currently

collect for occupational injuries and illnesses and a survey of the methods used by nonsubscribing employers to evaluate the cost and quality of their benefit programs.

The Alliance will provide details of the survey process and timing as they become available. 

Alliance Members are Encouraged to Make Plans for Annual Meeting on October 21st

The Alliance’s annual meeting is set for Wednesday, October 21, 2009 at the Dallas Omni Park West Hotel from 2:00 – 5:00 p.m.  The program will include a review of the recently concluded state legislative session and an update on federal proposals that could affect nonsubscribers.  

Special room rates of $119 per night are available to Alliance members and may be reserved by contacting the hotel at 972-869-4300 and requesting the PartnerSource rate.  The annual PartnerSource conference begins the following day at the same hotel.  
Nonsubscribers Required to Report Non-coverage and Injury Information or Face Administrative Penalties

State law requires employers in Texas that do not carry workers’ compensation insurance to file DWC Form-5 with the Texas Department of Insurance-Division of Workers’ Compensation (TDI-DWC).  Additional information on DWC Form-5 is available at: http://www.tdi.state.tx.us/forms/dwc/dwc005nocov.pdf.
Nonsubscriber employers with four or more employees are also required to use form DWC Form-7 to report each work-related injury resulting in more than one day of lost time, all occupational diseases of which the employer has knowledge (regardless of lost time), and all fatalities occurring during the calendar month.  The completed form reporting all such injuries that have occurred during a calendar month must be filled with the TDI-DWC no later than the 7th day of the following month.  For more information on DWC Form-7 go to:
http://www.tdi.state.tx.us/forms/dwc/dwc7.pdf.

Failure to comply with either requirement is an administrative violation and could result in administrative penalties.  The Alliance encourages its members and all nonsubscribers to comply with these requirements.  

Legislation adopted in 2007 requires the TDI-DWC to report biennially to the Texas Legislature information about employer non-coverage, work-related injuries and illnesses, employer compliance with reporting requirements, and administrative penalties assessed against non-complying employers.  In response, TDI-DWC has stepped up its efforts to increase compliance among nonsubscribering employers. 

Links to DWC-Forms 5 and 7 are available on the Alliance Web site at: www.nonsubscriberalliance.org.
Federal legislation being monitored by the Alliance is listed below:

HR 635 by Rep. Baca (D-CA)

Description: Establishes the National Commission on State Workers' Compensation Laws.

STATUS: Referred to the House Committee on Education and Labor on January 22, 2009.

HR 991 by Rep. Gutierrez (D-IL)

Description:  Consumer Fairness Act of 2009 - Amends the Consumer Credit Protection Act to treat as an unfair and deceptive trade act or practice under federal or state law any written provision in a consumer transaction or contract which requires binding arbitration to resolve a controversy arising out of or related to the transaction or contract, or the failure to perform any part.  Declares such a provision unenforceable.  Permits a written agreement to determine an existing controversy by binding arbitration if the parties agree after the controversy has arisen.

STATUS:  Referred to the House Committee on Financial Services on February 11, 2009.

HR 1020 by Rep. Johnson (D-GA) 

Description:  Arbitration Fairness Act of 2009 - Declares that no pre-dispute arbitration agreement shall be valid or enforceable if it requires arbitration of: (1) an employment, consumer, or franchise dispute, or (2) a dispute arising under any statute intended to protect civil rights.  Declares, further, that the validity or enforceability of an agreement to arbitrate shall be determined by a court, under federal law, rather than an arbitrator, irrespective of whether the party resisting arbitration challenges the arbitration agreement specifically or in conjunction with other terms of the contract containing such agreement.  Exempts from this Act arbitration agreements in collective bargaining agreements.

STATUS: Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

HR 1237 by Rep. Sanchez (D-CA)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS: Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

S 512 by Sen. Martinez (R-FL)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS:  Read twice and referred to the Committee on the Judiciary on March 3, 2009.
Future Board Meetings

All are 1:00 p.m. (CST) conference calls unless noted:
· July – No meeting

· August 19, 2009

· September – No meeting
· October 21, 2009 – Annual meeting in Dallas
For details on the annual meeting contact tim.conger@bravarro.com
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