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July 1 Special Session Set for the Texas Legislature

Governor Perry has called a special session of the legislature for July 1, 2009 to consider three issues including one that will allow for the continuation of several state agencies that will be abolished without legislative action. The session is in response the legislature’s adjourning on June 1, 2009 without enacting legislation that would have extended five state agencies that were subject to Sunset review.  The agencies include the Texas Department of Insurance, the Texas Department of Transportation, Texas Racing Commission, Office of Public Insurance Counsel and the State Affordable Housing Corporation. 
Also included in the governor’s call is legislation to approve the issuance of general obligations bonds for highway improvements and the extension of the state’s authority to enter into contracts with private companies to build roads.
Media reports indicate the governor will not include additional issues in the call leading to predictions that the session could be completed in several days.

Texas Sunset Review:  A Primer
Much has been written in recent months about the state’s Sunset Review process.  This process will take on added meaning to nonsubscribers when the Division of Workers’ Compensation undergoes its scheduled review during the 2011 session.  Following is a brief overview of the Sunset Commission’s history, make-up and review process. 

During each regular session of the Texas Legislature, a predetermined number of state agencies undergo comprehensive evaluation that ultimately ends with a legislative vote on whether the agency should continue.  The process, known as the Sunset Review, was adopted by the Texas Legislature in 1977 when it created the Sunset Advisory Commission to identify and eliminate waste and inefficiency in state government. 

The commission is led by a 12 member board comprised of five members of the Texas Senate, five members of the Texas House of Representatives and two public members that reviews the policies and programs of more than 150 state agencies.  Agencies are scheduled for regular reviews once every 12 years.  The Sunset panel looks for duplication of other public services or programs while seeking new and innovative approaches that will improve an agency’s performance.  The process begins when the commission sets a date on which an agency will be abolished unless legislation is passed to continue its operations.  

The Sunset Commission is assisted by a staff that reviews an agency’s performance and policies and makes recommendations for improvements to its mission and operations.  The review of an agency typically begins months before a legislative session and includes public input on changes to the agency’s functions and related statutes. The sunset process provides a forum for all laws and regulations related to the agency’s operations to be reviewed and amended and can result in major policy and operational shifts.  

In addition to a specific legislation that addresses an agency’s continuation, a measure known as a “safety-net” bill is also introduced that automatically extends an agency under review should the legislature fail to consider its related Sunset bill before it adjourns.

During its recently concluded 81St Regular Session, the legislature not only failed to resolve Sunset legislation involving the Texas Department of Insurance (TDI) and other state agencies, but it also adjourned before enacting  the “safety-net” bill that would have continued the agencies’ operations until a future Sunset review.   By law, an agency not extended during its scheduled Sunset review in a regular legislative session is authorized to continue its operations until September 1 of the following year.  

Abolishing TDI was never an option under consideration, but struggles involving both politics and policy contributed to the Sunset meltdown that prevented legislative adoption.  In response, the governor has announced a special session of the legislature to resolve the Sunset dilemma. Even though the special session is expected to consider only a “safety-net” bill rather than a full review, the Alliance will be closely monitoring developments due to the possibility of nonsubscriber issues being considered during discussions involving TDI.  
Alliance Keeping Close Watch on Federal Legislation that Could Affect Nonsubscribers

The Alliance continues to monitor activity on multiple federal proposals that could adversely affect nonsubscribers. In addition to several measures that could limit the use of arbitration, legislation proposing a national study on workers’ compensation laws, HR 635, has the potential to create federal oversight of occupational injury programs and could lead to a national mandatory workers’ compensation law.  While HR 635 is no longer on a fast track to adoption, business leaders are certain the measure is not yet dead and are encouraging interested parties to remain vigilant in communicating their opposition to their respective Congressional representatives during the August recess.  The Alliance will be encouraging members to take such action while their congressional officials are in their districts during the summer break.
Federal legislation being monitored by the Alliance is listed below:

HR 635 by Rep. Baca (D-CA)

Description: Establishes the National Commission on State Workers' Compensation Laws.

STATUS: Referred to the House Committee on Education and Labor on January 22, 2009.

HR 991 by Rep. Gutierrez (D-IL)

Description:  Consumer Fairness Act of 2009 - Amends the Consumer Credit Protection Act to treat as an unfair and deceptive trade act or practice under federal or state law any written provision in a consumer transaction or contract which requires binding arbitration to resolve a controversy arising out of or related to the transaction or contract, or the failure to perform any part.  Declares such a provision unenforceable.  Permits a written agreement to determine an existing controversy by binding arbitration if the parties agree after the controversy has arisen.

STATUS:  Referred to the House Committee on Financial Services on February 11, 2009.

HR 1020 by Rep. Johnson (D-GA) 

Description:  Arbitration Fairness Act of 2009 - Declares that no pre-dispute arbitration agreement shall be valid or enforceable if it requires arbitration of: (1) an employment, consumer, or franchise dispute, or (2) a dispute arising under any statute intended to protect civil rights.  Declares, further, that the validity or enforceability of an agreement to arbitrate shall be determined by a court, under federal law, rather than an arbitrator, irrespective of whether the party resisting arbitration challenges the arbitration agreement specifically or in conjunction with other terms of the contract containing such agreement.  Exempts from this Act arbitration agreements in collective bargaining agreements.

STATUS: Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

HR 1237 by Rep. Sanchez (D-CA)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS: Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

S 512 by Sen. Martinez (R-FL)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS:  Read twice and referred to the Committee on the Judiciary on March 3, 2009.
James Avery Craftsmen Receives Another Safety Award from State
For the second time in three years, James Avery Craftsmen, Inc., has been recognized by the Texas Department of Insurance (TDI), Division of Workers’ Compensation, with a Peer Review Safety Award for its exemplary safety program.  The Award was presented during TDI’s annual Safety and Health Conference in May.  

James Avery Craftsmen, Inc., is a jewelry manufacturer with production facilities in Kerrville, Fredricksburg and Hondo and retail stores in Texas, Oklahoma, Georgia, Colorado and Louisiana.  Margaret Greenshield, Vice President of Human Resources for the company, serves as Chair of the Texas Alliance of Nonsubscribers.

The Division’s Peer Review Safety Award Program recognizes Texas employers that have comprehensive safety programs and serve as models for other company’s workplace safety initiatives.  Companies qualify for the award by having workplace safety programs in place and injury incidence rates below the national averages for their industries for at least three years.

James Avery Craftsmen was recognized for its outstanding safety culture in which its employees are encouraged to participate on safety committees and report hazards.  The company also maintains commendable safety manuals and written policies. 

Dallas Market Center is Newest Alliance Member

The Dallas Market Center has become the newest member of the Alliance.  Founded in 1957 by Trammell Crow, the Center encompasses more than 5 million square feet and is the world’s largest wholesale marketplace. Its four buildings contain nearly 2,100 permanent showrooms and 625,000 square-feet of temporary exhibition space. It is home to the largest permanent U.S. marketplace for apparel and fashion accessories and the largest integrated marketplace in the U.S. for home décor – including 1 million square feet dedicated to lighting and 500,000 square feet of space for floral products.

It is host to 50 trade and special events annually and welcomes 200,000 buyers each year with an estimated $8 billion in wholesale transactions. Based on 2004 statistics, the Center adds $269 million in direct and more than $800 million in indirect economic impact to the DFW area. Mitzi Talley, executive vice president for the Center, will be the company’s liaison with the Alliance. 

LEGAL UPDATE
by Bernie Hauder (Adkerson, Hauder and Bezney-Dallas)

ARBITRATION – FAILURE OF CONSIDERATION

In re Rio Grande Regional Hosp., 2009 WL 481886 (Tex.App.-Corpus Christi
 Feb. 25, 2009 

In this case the plaintiff was denied benefits under the employer’s injury benefit plan because the employee was not covered by the plan, even though she signed documents agreeing to abide by the plan.  The employee filed suit and the employer sought to enforce the arbitration provision in the employer’s injury benefit plan.  The employee attacked the arbitration provision claiming a lack of consideration for her agreement to arbitrate.  The trial court denied the motion to compel and the Court of Appeals affirmed.  The Court of Appeals held that while the employer established the existence of a valid arbitration agreement and a dispute falling within the scope of the agreement, the arbitration provision failed for lack of consideration.  The employer argued the consideration included the “mutual” promise to arbitrate and the employee’s participation and eligibility for benefits under the plan.  The Court rejected these arguments, finding the agreement to arbitrate was not mutual and that the employee was not eligible and did not receive benefits under the plan.  The Court concluded any consideration “was wholly illusory.”

EXPERT TESTIMONY – COCAINE INTOXICATION

In re Pilgrim's Pride Corp., 2008 WL 4907589 (Tex.App.-Texarkana Nov. 17, 2008)

This litigation involved a nonsubscriber’s attempt to use testimony of expert toxicologist to show employee was intoxicated at the time of the work-related injury.  The toxicologist provided opinion testimony on various manifestations that might be exhibited by a person who has recently used cocaine.  The trial court ruled the expert’s opinion that the employee was “intoxicated at the time of the incident” would not be allowed because it was not scientifically reliable and did not meet the predicate for admissibility under Rule 702.   The Court of Appeals affirmed finding no abuse of discretion.  

The Court of Appeals noted that a trial court abuses its discretion if it acts “without reference to any guiding rules or principles.”   The Court stated that the essence of the expert’s testimony was that although the employee was not “high” on cocaine at the time of the accident, his recent prior cocaine use rendered him impaired at the time of the work-related accident and injury.  At the hearing on the employee’s motion to strike the expert’s testimony, the trial court heard “extensive” testimony and argument from the employee using four main avenues of attack: (a) the relatively small number of articles cited by the expert, (b) the various conditions or qualifications of those articles arguably not being applicable to the employee’s situation, (c) the asserted weakness of evidence that the employee had used cocaine more than one time, and (d) the deficiencies in the three urine samples taken from the employee after the accident.  The trial court ruled the expert’s opinion was “scientifically unreliable” and did not “meet the predicate for admissibility” required by Rule 702 of the Texas Rules of Evidence.  The Court also held the employer had an adequate remedy by appeal and, thus, was not entitled to mandamus relief.  

ILLUSORY ARBITRARITON AGREEMENTS

Nabors Wells Services, Ltd. v. Herrera 2009 WL 200987 (Tex.App.-Corpus Christi, 2009)

An arbitration agreement is valid and the promise to arbitrate is not illusory if the promise cannot be avoided by amendment or termination. In re Halliburton Co., 80 S.W.3d 566, 569 (Tex.2002).   In Halliburton, the employer retained the right to modify or discontinue the company dispute resolution plan, but provided that no amendment would apply to a dispute which the employer had actual notice on the date of amendment and that termination of the plan would not be effective until 10 days after reasonable notice of termination was given to employees or as to disputes which arose prior to the date of termination.  The Supreme Court held the agreement was not illusory. 

Most courts considering the issue have concluded that if a party retains the unilateral and unrestricted right to terminate an arbitration agreement, it is illusory. See J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 230 n. 2 (Tex.2003). The Texas Supreme Court in Webster reasoned that if this language permitted the employer to nullify the arbitration agreement, its employees would have received nothing of value in exchange for their unconditional promises to arbitrate disputes. Id. But it was not clear whether the arbitration agreement was a personnel policy. 


The Court of Appeals in the Nabors case found the agreement was not illusory because the employer’s right to terminate the arbitration agreement was qualified as any amendment or termination of the arbitration agreement was subject to ten days' notice to the employee and was inapplicable to arbitration proceedings that have already been initiated. 

Future Board Meetings

All are 1:00 p.m. (CST) conference calls unless noted:
· July – No meeting

· August 19, 2009

· September – No meeting
· October 21, 2009 – Annual meeting in Dallas
For details on the annual meeting contact tim.conger@bravarro.com
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