	[image: image7.jpg]Phone: 512-480-0637
Fax: 512-542-9977




	[image: image2.wmf]

	
	May 2009

	

	
	In this issue …

· Legislative Session Ends: Anti-Nonsubscriber Proposals Defeated Again
· Federal Proposals Could Impact Texas Nonsubscribers
· Legislature Fails to Adopt Sunset Proposal Extending the Texas Department of Insurance

· LEGAL UPDATE: Texas Supreme Court Rules that Arbitration Agreement Applies to Non-signatory Family Members
· Special Room Rate for Annual Meeting Now Available
· Dates of Future Board Meetings

	            www.nonsubscriberalliance.org
Legislative Session Ends: Anti-Nonsubscriber Proposals Defeated Again
The 81st regular session of the Texas Legislature adjourned “sine die” on its 140th day – June 1, 2009.  As the final curtain fell on another session, opponents of nonsubscription found they had once again failed to make inroads toward limiting an employer’s right to nonsubscribe.  Defeated were proposals that would limit a nonsubscriber’s ability to use arbitration, require burdensome data collection, and subject nonsubscribers to “discrimination” lawsuits.  

As was the case in 2007, the Alliance’s strong opposition to the anti-nonsubscription proposals was again viewed by many observers as instrumental in their defeat.  A highly productive lobby day, key follow-up by Alliance members, effective committee testimony, and vigilant outreach by the organization’s lobby team were all key ingredients to another successful session.

While reflecting on the session’s success, Alliance leaders were pleased while mindful of the challenges nonsubscribers will face in the 2011 session. 

“I am so proud of our members, the organization as whole and our team in Austin,” said Alliance Chair Margaret Greenshield.  “But while we pause to acknowledge our success, we must do so with the realization that we have important work ahead, especially over the next year and a half at the federal level as well as in Austin as the sunset process for the Division of Workers’ Compensation (DWC) begins.”

Sandra Carson, vice chair of the Alliance, added, “I was able to see first hand how our organization made a difference during the session.  Our investment, both financial and in time, has paid off.  We must remain engaged in the coming months as we confront issues at both the state and federal levels.”

As the session wound to a close, public comments by nonsubscriber opponents and a prominent legislator seemed to signal that the DWC sunset debate in 2011 could encompass a broad discussion about a business’s right to nonsubscribe.  

During that sunset process, all laws relating to the regulation of workers’ compensation in Texas will be scrutinized as will the operations of the DWC providing both the forum and opportunity for fundamental changes to the states workers’ compensation process.  Much of the work involved in the sunset review will occur later this year and the following months leading up to the 2011 session.

In addition to the sunset review, the Texas Department of Insurance has publicly announced plans to utilize a survey of nonsubscribers to determine the benefit data they collect on injuries and illnesses as well as the methods used to evaluate the cost and quality of their benefit programs.  The survey results will likely be a part of the 2011 sunset debate.
During this session, the Alliance benefited from the support of numerous other trade associations whose membership is comprised of some nonsubscribing employers.  The Alliance Association Advisory Council worked with us to help oppose these bills and we would like to thank all of those who participated including the Texas Association of Business, National Federation of Independent Business, Texas Hotel and Lodging Association, Texas Restaurant Association, and Texas Retailers Association. 

Session Highlights

Following is a listing of nonsubscriber related legislation from the 81st regular session of the Texas Legislature:

House Bill 32 By Rep. Leibowitz (D-San Antonio) – Relating to  

prohibiting discrimination against certain employees who sustain an 

injury in the course and scope of employment.
Summary:  Proposed to allow injured employees to sue an employer if they felt the employer “discriminated” against them for filing a negligence claim.  Was considered in the House Business and Industry Subcommittee on March 23.  Issue one-pagers were provided to committee members.  Alliance testimony was presented by Margaret Greenshield (James Avery Craftsmen, Inc.) and Donna McElroy (Cox Smith of San Antonio).  

LAST ACTION: Died in committee.

House Bill 33 by Rep. Leibowitz (D-San Antonio) – Relating to certain     requirements for employers not covered by workers' compensation      insurance.
Summary:  Proposed to collect benefit data from nonsubscribers and effectively eliminate arbitration for negligence claims.  Was considered in the House Business and Industry Subcommittee on March 23.  Issue one-pagers were provided to committee members.  Alliance testimony in opposition to the bill was presented by Margaret Greenshield (James Avery Craftsmen, Inc.) and Donna McElroy (Cox Smith of San Antonio).  

LAST ACTION:  Died in committee.

House Bill 34 by Rep. Leibowitz (D-San Antonio) – Relating to the      enforceability of certain contracts between an employer who does not       have workers’ compensation coverage and an employee of the employer.      Summary:  Proposed to effectively eliminate arbitration for negligence claims.  Was considered in the House State Affairs Committee on April 14.  Issue one-pagers were provided to committee members.  Alliance testimony in opposition to the bill was provided by Sandra Carson (SYSCO).
LAST ACTION:  Died in committee.
House Bill 35 by Rep. Leibowitz (D-San Antonio) – Relating to reporting requirements for employers not covered by workers’ compensation insurance.     Summary:  Proposed to collect medical and wage benefit data as well as settlement information from nonsubscribers. Was considered in the House Business and Industry Committee on March 2.  Issue one-pagers were provided to committee members.  Alliance testimony in opposition to the bill was provided by Margaret Greenshield (James Avery Craftsmen, Inc.), Sandra Carson (SYSCO) and Blake Stock (The Combined Group).  
LAST ACTION:  Died in committee.
House Bill 2696 by Rep. Gattis (R-Georgetown) – Relating to arbitration proceedings.
Summary: Proposed numerous changes to the Texas Arbitration Act that were problematic for employers.  Was considered in the House Judiciary and Civil Jurisprudence Committee on April 15.  The Alliance worked with a coalition led by the Texas Association of Business and Texans for Lawsuit Reform to oppose the legislation.

LAST ACTION:  Died in committee.
House Bill 1657 by Rep. Giddings (D-De Soto) – Relating to workers’ compensation insurance coverage regarding certain contractors.
Summary: The Alliance monitored this legislation dealing with the Texas Supreme Court ruling in the Entergy v. Summers case.  During debate on the bill, the issue of increasing workers’ compensation benefits was discussed as a solution to offset the need for an injured worker to sue a premise owner.  Mandatory workers’ compensation was raised as a possible solution to raising the needed funds for the workers’ compensation system to increase benefits and negate the need for some third-party lawsuits.  In the end, the legislation did not pass increasing the likelihood of a broad discussion regarding the state’s workers’ compensation laws during the 2011 session.
LAST ACTION:  Passed by the House but failed to gain Senate approval.
Senate Bill 180 by Senator Gallegos (D-Houston) – Relating to the creation of a state occupational health and safety plan; establishing a maintenance tax.
Summary:  Legislation did not receive a public hearing.

LAST ACTION:  Died in committee.
Senate Bill 222 by Senator West (D-Dallas) – Relating to arbitration and arbitration agreements.
Summary:  Legislation did not receive a public hearing.

LAST ACTION:  Died in committee.
Senate Bill 1007 by Senator Hegar (R-Katy) – Relating to the continuation and operation of the Texas Department of Insurance and the operation of certain insurance programs; imposing administrative penalties.

Summary:  The Alliance monitored this legislation to guard against becoming a vehicle for unfriendly amendments to nonsubscription.

LAST ACTION:  Passed by the Senate but failed to gain House approval.
Legislature Fails to Adopt Sunset Proposal Extending the Texas Department of Insurance

One of the more volatile aspects of the 2009 session involved the sunset review of the Texas Department of Insurance (TDI).   In what is historically a routine process during each session, the operations of state agencies are reviewed to ensure efficiency and effectiveness in carrying out their mission.  The reviews begin months before a legislative session and involve extensive examination of the agency by sunset officials culminating with legislative hearings and ultimately specific recommendations.  Those recommendations typically include an extension of the agency’s existence along with an array of proposed changes to enhance its functions.

This year’s sunset debate of TDI proved especially tenuous given the public’s focus on issues and costs involving the property and health insurance markets as well as developments in the financial services industry.  
In the end the TDI sunset legislation fell victim to partisan wrangling and posturing between the two legislative chambers.  The House and Senate also failed to agree on a “safety-net” bill or stop-gap fix that is traditionally adopted to ensure an agency continues to function in the event that its more comprehensive sunset legislation is not approved. 
While the governor will take steps to ensure the agency’s operations continue, the legislation’s failure increased the chances that a special session might be called to address TDI’s functions and its extension.  Whatever the case, the state’s regulation and oversight of its insurance markets will certainly continue.  How and when the sunset drama is resolved remains to be seen.
Federal Proposals Could Impact Texas Nonsubscribers

Several proposals have been introduced in the U. S. Congress that could ultimately impact nonsubscription programs in Texas.  In April, the Alliance added its name to a letter from other associations and employers expressing opposition to one of those proposals – HR 635 by Rep. Baca (D-California).  As introduced, the measure would create a national study on state workers’ compensation laws, raising concerns among nonsubscribers that such a commission could recommend mandatory workers’ compensation.  

Recent reports from Washington indicate early opposition to the bill will likely prevent it from being “fast-tracked” as was originally thought to be the case. It does however remain a viable threat. Alliance members are being encouraged to notify their respective Congressional representatives of their opposition.   
A list of federal legislation being monitored by the Alliance is listed below:

HR 635 by Rep. Baca (D-CA)

Description: Establishes the National Commission on State Workers' Compensation Laws.

STATUS: Referred to the House Committee on Education and Labor on January 22, 2009.

HR 991 by Rep. Gutierrez (D-IL)

Description:  Consumer Fairness Act of 2009 - Amends the Consumer Credit Protection Act to treat as an unfair and deceptive trade act or practice under federal or state law any written provision in a consumer transaction or contract which requires binding arbitration to resolve a controversy arising out of or related to the transaction or contract, or the failure to perform any part.  Declares such a provision unenforceable.  Permits a written agreement to determine an existing controversy by binding arbitration if the parties agree after the controversy has arisen.

STATUS:  Referred to the House Committee on Financial Services on February 11, 2009.

HR 1020 by Rep. Johnson (D-GA) 

Description:  Arbitration Fairness Act of 2009 - Declares that no pre-dispute arbitration agreement shall be valid or enforceable if it requires arbitration of: (1) an employment, consumer, or franchise dispute, or (2) a dispute arising under any statute intended to protect civil rights.  Declares, further, that the validity or enforceability of an agreement to arbitrate shall be determined by a court, under federal law, rather than an arbitrator, irrespective of whether the party resisting arbitration challenges the arbitration agreement specifically or in conjunction with other terms of the contract containing such agreement.  Exempts from this Act arbitration agreements in collective bargaining agreements.

STATUS: Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

HR 1237 by Rep. Sanchez (D-CA)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS: Referred to the Subcommittee on Commercial and Administrative Law on March 16, 2009.

S 512 by Sen. Martinez (R-FL)

Description:  Fairness in Nursing Home Arbitration Act - Provides that a pre-dispute arbitration agreement between a long-term care facility and a resident (or anyone acting on the resident's behalf) shall not be valid or specifically enforceable.

STATUS:  Read twice and referred to the Committee on the Judiciary on March 3, 2009.
(Updates provided by Texas Lobby Solutions)
LEGAL UPDATE
by Jerry Fazio (Owen and Fazio-Dallas)


Texas Supreme Court Rules that Arbitration Agreement Applies to Non-signatory Family Members (2/13/09)

Carlos Dancy, Jr., was an employee of Labatt Food Service, L.P., which did not provide worker’s compensation insurance to cover its employees, but provided an “occupational injury plan” in which its employees could elect to participate.  Dancy did participate in this plan and signed the “Election of Comprehensive Benefits, Indemnity, and Arbitration Agreement.” It provided that the employee elects to be covered under the plan “individually and on behalf of heirs and beneficiaries.” Finally, the agreement contained an arbitration clause requiring that disputes related to the plan, agreement, or to an occupationally related injury or death of the employee be submitted to arbitration pursuant to the Federal Arbitration Act (FAA). Dancy died from an asthma attack while working at Labatt. Subsequently, Dancy’s children and parents filed a wrongful death action against Labatt. Labatt responded by filing a motion to compel arbitration based on the belief that the arbitration agreement signed by Dancy bound the wrongful death beneficiaries.  The beneficiaries claimed not to be bound as nonsignatories to the agreement. The motion to compel arbitration was denied by the trial court and mandamus relief was denied by the court of appeals. 

The main issue addressed by the Court was whether the arbitration agreement between a decedent and his employer required the employee’s beneficiaries to arbitrate their wrongful death claims against the employer, even though they were nonsignatories. Nonsignatories to an agreement subject to the FAA can still be bound by an arbitration clause if rules of law or equity would bind them to the contract.  Labatt argued that the beneficiaries should be bound by the agreement because of the derivative nature of their claims. The Court noted that the Wrongful Death Act, as applied here, only allows the beneficiaries to bring a cause of action if the deceased would have been entitled to bring an action for the injury if he had lived.  Accordingly, the Court pointed to the fact that is “well established that statutory wrongful death beneficiaries’ claim place them in the exact ‘legal shoes’ of the decedent.”  The Court also noted a long line of Texas authority holding that a decedent’s pre-death contract can limit or completely bar a wrongful death action.  

The Court rejected the beneficiaries’ argument that agreements to arbitrate are different than other contracts, noting that this would allow for a wrongful death beneficiary in Texas to be bound by a decedent’s contractual agreement to dispose of the claim completely, but not be bound by an agreement which only changed the forum for the claims. The Court viewed this as an “anomalous result,” which would also be a violation of the FAA’s requirement that arbitration contracts be on “equal footing with other contracts.” Ultimately, the Court held that the beneficiaries were bound because of the derivative nature of the wrongful-death action. 

This holding provides future clarity for nonsubscribers. Going forward, nonsignatories to an arbitration agreement will be bound by such an agreement in wrongful death claims due to the derivative nature of the claim. 
Special Room Rates for Annual Meeting Now Available

The Alliance’s annual meeting has been officially set for October 21, 2009, from 1:00 to 5:00 p.m. (CST) at Dallas’ Omni Park West Hotel (1590 LBJ Freeway).  The hotel is approximately eight miles from the DFW airport and 15 miles from Love Field.  Special room rates of $119 per night are available to Alliance members.  You may make your reservations by contacting the hotel at 972-869-4300 and requesting the PartnerSource rate.  The annual PartnerSource conference will begin the following day at the same hotel.

Future Board Meetings

All are 1:00 p.m. (CST) conference calls unless noted:
· June 17, 2009

· July – No meeting

· August 19, 2009

· September – No meeting
· October 21, 2009 – Annual meeting in Dallas
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