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Texas House Committees Consider Anti-Arbitration Bills
Two measures that could significantly alter the use of arbitration in Texas have received public hearings from separate House committees.  Since the measures have been heard in public hearing, they are now eligible to be approved by the committee and sent to the full House for consideration.

House Bill 34 by Rep. David Leibowitz (D-San Antonio) was considered by the House State Affairs Committee on April 14th.  The proposal would eliminate use of pre-dispute arbitration agreements by nonsubcribing employers.  In explaining his proposal, Rep. Leibowitz compared the use of arbitration agreements to the pre-injury waivers that were prohibited by the legislature in 2001 and expressed concern that more large employers were becoming nonsubscribers and using arbitration to shield their companies from lawsuits.

While testimony was offered indicating the bill would be preempted by the Federal Arbitration Act, Rep. Leibowitz argued that it would not be because he believes it is permissible for a state to establish what is considered a contract that is unenforceable because it is “unconscionable.” 

Sandra Carson, Vice President of Safety and Crisis Management for SYSCO Food Services and Vice Chair of the Alliance, testified in opposition to the bill.   In addition to providing the committee with details about the nonsubscription process and its use by SYSCO, Carson highlighted the effectiveness of arbitration as a quick and efficient process for resolving disputes.  She also pointed out that arbitration did not limit an injured employee’s ability to seek damages. 

In expressing the Texas AFL-CIO’s support for the bill, Rick Levy expressed the labor community’s concern that nonsubscription has become a permanent fixture and not just a “safety valve” when workers’ compensation costs have been high.  As a prelude to what may be in store for 2011 when the Division of Workers’ Compensation undergoes legislative sunset review, Levy implied that improvements to the workers’ compensation system may warrant the consideration of broader issues related to the existence of the nonsubscription option.

The Texas Association of Business, National Federation of Independent Business, Texas Hotel and Motel Association, and CHRISTUS Health also registered in opposition to HB 34.

A second anti-arbitration measure, House Bill 2696 by Rep. Dan Gattis (R-Georgetown), was considered by the House Judiciary and Civil Jurisprudence Committee on April 15th.   The proposal would amend the Texas Arbitration Act by placing additional restrictions and requirements on the use or arbitration.

Specifically, the bill would require a party to expressly accept in writing an arbitration agreement that would apply to future disputes.  The measure states that an arbitration agreement would be considered “unconscionable” if enforcement of the agreement “will violate a right protected by the United States Constitution or the Texas Constitution.”  The proposal would allow for an arbitration award to be vacated by a court if the award “clearly violates fundamental public policy.” 

In concluding testimony on the bill, Rep. Gattis indicated that he was working with interested parties in addressing concerns with the current version of the legislation.  The Alliance is continuing to work with a coalition led by Texans for Lawsuit Reform and the Texas Association of Business to address problems with the bill.  

Anticipation Builds Regarding Proposal for Federal Study of State Workers’ Compensation Laws
A proposal that business leaders say could lead to the federalization of worker’s compensation laws could be considered by the U.S. House of Representatives within the next two months.  The proposal, H. R. 635 by Rep. Joe Baca (D-CA), would establish a national commission to study and evaluate the adequacy of state workers’ compensation laws and report its findings back to Congress.  

Business leaders argue that the commission’s membership is unbalanced and that the panel is intended to serve as a vehicle to capitalize on the current political environment to recommend the imposition of federal oversight of all workers’ compensation laws.  Such a move could likely affect Texas nonsubscribers by mandating participation in a workers’ compensation system.
Numerous business organizations are mounting opposition to the study by pointing out that: 

· state workers’ compensation systems have been working for decades; 

· the administration of workers’ compensation systems are intricately linked to each state’s economy and preferences;

· creation of federal oversight would be administratively burdensome and costly; 

· nationalization of the system would impede a state’s ability to creatively borrow from the experiences of other states; and 

· states routinely review their worker’s compensation laws in order to improve them.

The Texas Alliance of Nonsubscribers has joined the United States Chamber of Commerce and other businesses and trade associations in communicating their opposition to the proposal.

Member companies and individuals interested in expressing their opposition to the measure may do so by contacting their congressional representatives.   You may find the contact information for your representative at: http://www.congressmerge.com/onlinedb/index.htm. 
Important Texas Legislative Dates 
Monday, May 11, 2009 (119th day) 
Last day for House committees to report House bills and House joint resolutions 

Tuesday, May 12, 2009 (120th day) 
Deadline for House to print and distribute last House Daily Calendar with non-local House bills and joint resolutions 

Wednesday, May 13, 2009 (121st day) 
Deadline for House to print and distribute last House Local and Consent Calendar with consent House bills 

Thursday, May 14, 2009 (122nd day) 
Last day for House to consider non-local house bills and joint resolutions on second reading 

Friday, May 15, 2009 (123rd day) 
Last day for House to consider non-local House bills and joint resolutions on third reading and to consider consent House bills on second and third reading 

Wednesday, May 20, 2009 (128th day) 
Deadline for House to print and distribute last House Local and Consent Calendar with local House bills 

Friday, May 22, 2009 (130th day) 
Last day for House to consider local House bills 

First day Senate can consider bills and resolutions the first day they are posted on the Intent Calendar

Saturday, May 23, 2009 (131st day) 
Last day for House committees to report Senate bills and Senate joint resolutions

Sunday, May 24, 2009 (132nd day) 
Deadline for House to print and distribute last House Daily Calendar with Senate bills and joint resolutions

Monday, May 25, 2009 (133rd day) 
Deadline for House to print and distribute last House Local and Consent Calendar with Senate bills

Tuesday, May 26, 2009 (134th day) 
Last day for House to consider Senate bills and joint resolutions, other than local or consent, on second reading

Wednesday, May 27, 2009 (135th day) 
Last day for House to consider local and consent Senate bills on second reading or any Senate bills or joint resolutions on third reading

Last day for Senate to consider any bills or joint resolutions on third reading

Thursday, May 28, 2009 (136th day) 
Midnight deadline for House to print and distribute Senate amendments 

Friday, May 29, 2009 (137th day) 
Last day for House to consider Senate amendments 

Midnight deadline for Senate to print and distribute Senate copies of conference committee reports on tax, general appropriations, and reapportionment bills

Last day for Senate committees to report all bills

Saturday, May 30, 2009 (138th day) 
Midnight deadline for House to print and distribute House copies of all conference committee reports 

Midnight deadline for Senate to print and distribute all conference committee reports on bills other than tax, general appropriations, and reapportionment bills and all House amendments to Senate bills that did not go to a conference committee

Sunday, May 31, 2009 (139th day) 
Last day for House to adopt conference committee reports

Last day for Senate to concur in House amendments or adopt conference committee reports

Monday, June 1, 2009 (140th day) 
Last day of 81st Regular Session; corrections only
in House and Senate

Session Ends

Sunday, June 21, 2009 (20th day following final adjournment) 
Last day governor can sign or veto bills passed during the regular legislative session


Monday, August 31, 2009 (91st day following final adjournment) 
Date that bills without specific effective dates (that could not be effective immediately) become law 
Nonsubscriber Legislation of Interest:

      House Bill 32 (By Rep. Leibowitz) – Relating to prohibiting discrimination 

      against certain employees who sustain an injury in the course and scope 

      of employment.
LAST ACTION: (3/23/09) Pending in House Business and Industry Committee         
      House Bill 33 (by Rep. Leibowitz) – Relating to certain requirements for   

       employers not covered by workers' compensation insurance.

LAST ACTION:  (3/23/09) Pending in House Business and Industry Committee
      House Bill 34 (by Rep. Leibowitz) – Relating to the enforceability of 

      certain contracts between an employer who does not have workers’ 

      compensation coverage and an employee of the employer.

LAST ACTION:  (4/14/09) Pending in House State Affairs Committee
      House Bill 35 (by Rep. Leibowitz) – Relating to reporting requirements for 

      employers not covered by workers’ compensation insurance.
LAST ACTION:  (3/2/09) Pending in House Business and Industry Committee
House Bill 2696 (by Rep. Gattis) – Relating to arbitration proceedings.
LAST ACTION:  (4/15/09) Pending in House Judiciary and Civil Jurisprudence Committee
Senate Bill 180 (by Senator Gallegos) – Relating to the creation of a state occupational health and safety plan; establishing a maintenance tax.
LAST ACTION:  (2/10/09) Referred to Senate State Affairs

Senate Bill 222 (by Senator West) – Relating to arbitration and arbitration agreements.

LAST ACTION:  (2/11/09) Referred to Senate Jurisprudence

Alliance Annual Meeting Set for October 21st in Dallas

The Alliance Board of Directors has voted to reschedule its annual meeting for October 21, 2009 in Dallas at 1:00 p.m.  The change was made to accommodate Alliance members who will be in the area to attend other nonsubscription-related activities.  A location for the meeting will be announced at a later date.
13th Annual Texas Safety Summit For Employers Scheduled for May 13-14 in Austin 
The Texas Department of Insurance, Division of Workers’ Compensation (TDI-DWC), will host the 13th Annual Workplace Safety and Health Conference, the Texas Safety Summit, on May 13-14, 2009 in Austin at the Doubletree Hotel, 6505 IH 35 North. In recognition of the Texas Safety Summit, Governor Rick Perry has issued a proclamation naming May 2009 Occupational Safety and Health Month.

The Texas Safety Summit is a learning opportunity for all types of employers, whether or not they subscribe to workers’ compensation insurance. The advance registration fee for the conference is $250 per person if paid by April 30th, and regular registration is $275 per person. Discounted rates are available for groups or employers that send five or more participants.

Conference rates for hotel reservations are available at the Doubletree Hotel before April 30. The rates are $85 for single occupancy and $135 for double occupancy. Contact the hotel at 1-800-222-TREE or 512-454-3737 and reference the “Texas Safety Summit” to make reservations.

General Sessions include: Emergency Evacuation—Real Life Incidents, Sammy Hunnicutt, Power Resources, Ltd. and Charles Schultz, Eastham Forge, Inc.; Safety and Aging Population, Katherine Muhlenbruch, Alliance Work Partners, WAP; Multigenerational, Cath Polito, University of Texas at Austin; and How to Say No, When You Can’t Say Yes, J. Mark Warren, Texas Association of Counties.

Over 20 breakout session topics are planned. Most of the sessions were selected based on Bureau of Labor Statistics information on the highest injury and illness incidence rates throughout Texas and are designed to address pertinent issues facing Texas employers. Topics include: 

· Accident Prevention Services for Policyholders 

· Back Injury Prevention

· Crane Safety

· Electrical Safety 

· Fall Protection 

· First Responder Safety 

· Fork Lift Inspection

· Completing the Circle of Safety 

· Now It’s Personal

· Material Safety Data Sheet Requirements 

· Machine Guarding

· Life Safety Code

· Traffic Safety 

· Safety for Custodial Workers

Texas State Technical College in Waco will provide Continuing Education Credits (CEUs). Attendees will be eligible to receive .1 hours CEU per hour of attendance on May 13 and 14. A pre-conference session, Workers’ Compensation 101 and Return to Work, will take place on May 12 from 1 p.m. to 4 pm, and insurance adjuster CEUs will be offered for this session only.

For additional conference information, call 512-804-4610 or visit the TDI website at http://www.tdi.state.tx.us/wc/safety/summithome.html. 

Future Board Meetings

All are 1:00 p.m. (CST) conference calls unless noted:
· May 20, 2009

· June 17, 2009

· July – No meeting

· August 19, 2009

· September – No meeting
· October 21, 2009 – Annual meeting in Dallas
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