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Division of Workers’ Compensation Sends Biennial Report to the Legislature
In preparation for the upcoming legislative session, the Texas Department of Insurance, Division of Worker’s Compensation has forwarded its biennial report to Legislature.  The report contains an update on the workers’ compensation market and highlights changes resulting from reforms passed in recent legislative sessions.  

According to the report, the percentage of nonsubscribing employers has decreased, but the number of employees working for nonsubscribers is at its highest level since 1993.  The report states that large employers (employers with 500+ employees) are leading the way of those businesses choosing to nonsubscribe. 

While the report emphasizes that it is still too early to fully gauge the impact of  recent legislative reforms on lowering medical costs, it does provide a general snapshot of key industry indicators.  Following are highlights from the report.  

· Between 2000 and 2007, the nonfatal occupational injury and illness rate in Texas decreased 28 percent, from 4.7 to 3.4 injuries per 100 full-time employees.

· Industries with the highest injury rates included: transportation and warehousing (5.8 injuries/illnesses per 100 full-time employees); agriculture/forestry/fishing/hunting (5.3); manufacturing (4.4); retail trade (4.3); and leisure and hospitality (4.2). 

· The number of fatal occupational injuries in Texas continues to fluctuate with transportation incidents continuing to be the leading cause of work-related fatalities.

· An increasing number of fatalities can be attributed to assaults and violent acts against employees (86 fatalities in 2007 – a 46 percent increase from 2006).

· Nearly one-third (29 percent) of all fatalities reported in 2007 occurred in the construction and extraction occupation group.

· The percentage of Texas employers that are nonsubscribers (106,308) decreased to 33 percent in 2008 – the lowest percentage since 1993.

· Twenty-five percent of year-round Texas employees (approximately 3 million individuals) worked for nonsubscribing employers – the highest percentage since 1993.

· Larger employers (employers with 500+ employees) are increasingly opting to nonsubscribe with an estimated 26 percent of large employers nonsubscribing in 2008 compared to 21 percent in 2006.

· Less than 10 percent of nonsubscribers are estimated to be in compliance with the DWC-5 (annual notice of non-coverage) form filing requirement. 

· The division is developing a closed pharmacy formulary and new pharmacy fee guidelines as required by House Bill 7.

· Seventy-eight percent of employees who received Temporary Income Benefits (TIBs) in 2006 returned to work within six months post-injury compared to 70 percent in 2001.

· Roughly 72 percent of the of employees injured in 2006 who initially returned to work within the first six months of their injuries remained employed for three consecutive quarters, compared to 61 percent of employees injured in 2001.

· The average number of days an injured employee receiving TIBs is off work has declined from 153 days in 2001 to 124 days in 2005.

· The number of injured employees receiving Impairment Income Benefits (IIBs) declined from 40,860 in 2001 to 22,814 in 2005. 

· The number of injured employees receiving Supplement Income Benefits (SIBs) declined from 814 in 2001 to 186 in 2004.

· As of November 1, 2008, the Department has certified 32 workers’ compensation networks covering 234 counties.  Of these networks, 18 were treating injured employees as of February 1, 2008.

“Increased safety awareness and training, access to timely and quality health care, and the ability to return an injured employee to work as soon as possible are guiding principles of an effective nonsubscriber program.  The state deserves credit for its efforts in pursuing these same goals within the workers’ comp system,” said Alliance Chair Margaret Greenshield. 

She continued, “While the report provides signs of improvements for the state system, a nonsubscriber’s ability to focus on employee care and create efficiencies within the process are reasons the option to nonsubscribe remains attractive to responsible Texas employers.”

Alliance Lobby Day at State Capitol Set for February 25, 2009
Details are being finalized for the Alliance’s Lobby Day at the State Capitol on February 25, 2009.  The day will begin at 8:30 a.m. at the offices of the Texas Hospital Association – 1108 Lavaca.  Following a brief board meeting, participants will be trained on the proper steps for a successful legislative visit.  Meetings with legislators will be conducted throughout the day.  The day’s activities will end with a short de-brief meeting to allow participants the opportunity to share their experiences and provide any insight they may have gained from meetings. Issue packets will be provided at the training session, and meetings will be scheduled by the Alliance’s lobby and communications team.  All employer and associate members are invited and encouraged to participate.  If you have questions regarding lobby day please contact Tim@nonsubscriberalliance.org or Richard@txlobbysolutions.com.

Schedule for Alliance Lobby Day

8:30 a.m. – Board of Directors meeting

9:00 – Outreach and message training

10:00 – 4:00 p.m. – Legislative visits

4:15 – Debrief

Job Injuries and Illnesses Requiring Days Off Decrease in Texas in 2007
Employers in private industry in Texas reported a total of 69,320 nonfatal occupational injuries and illnesses involving days away from work for 2007, according to the most recent data from the Bureau of Labor Statistics (BLS) Survey of Occupational Injuries and Illnesses. This was a 4.6 percent decrease from the 72,660 cases reported in 2006.

The Survey of Occupational Injury and Illnesses for 2007 revealed that there were 94.3 injuries and illnesses per 10,000 full-time equivalent employees in Texas. This rate was 9.7 percent lower than the rate of 104.4 in 2006 and is lower than the national rate for 2007 of 122. The median days away from work for Texas in 2007 was 9, which is higher than the 8 days for 2006 and higher than the nationally reported median days of 7.

The annual BLS Survey of Occupational Injuries and Illnesses is conducted in cooperation with the Texas Department of Insurance, Division of Workers’ Compensation (TDI-DWC). The TDI-DWC collects survey data in order to assist employers, safety professionals, and policymakers in identifying occupational safety and health issues in the state. 

LEGAL UPDATE
Congress Passes New FMLA Regulations: What This Means for Nonsubscribers

By Jay Wallace – Gibson, McClure, Wallace & Daniels-Dallas, TX
As most nonsubscribers are aware, the Family Medical Leave Act (“FMLA”) covers many nonsubscriber work injury claims because work injuries comparable under a nonsubscriber Benefit Plan often qualify as “serious health conditions” under the FMLA.  Depending on the manner in which an organization tracks FMLA leaves of absence, these regulations will affect how and when the organization qualifies a work injury as “FMLA qualifying.”  Further, the new military leave amendments, which are also part of the new regulations outlined below, apply to all employers.

On November 17, 2008 The U.S. Labor Department published new regulations interpreting the FMLA.  The new regulations, effective January 16, 2009, implement two new military family leave entitlements created earlier this year and provide some general clarity for employers and employees about their rights and responsibilities under the act.

New Military Family Leave Entitlements

The first ever amendments to the FMLA were passed into law by President Bush as part of the National Defense Authorization Act for Fiscal Year 2008, and added the following two new categories of FMLA leave, which the new regulations implement:
Military Caregiver Leave:
•
The spouse, son or daughter (of any age), parent, or next of kin of a current member of the Armed Services with a serious illness or injury may take up to 26 weeks of leave in a single 12-month period to care for the service member. 

•
The term “next of kin” specifically includes grandparents, brothers and sisters, aunts and uncles, and first cousins, but a service member may also designate another blood relative as “next of kin” for FMLA leave purposes. Multiple family members can simultaneously qualify for the leave.

•
An employee is entitled to a total of 26 weeks of any type of FMLA leave. The new 26 weeks of available leave are not in addition to an eligible employee’s 12-week entitlement for other qualifying reasons. 

•
However, a qualifying employee has a “single 12-month period” from the first day the employee takes caregiver leave to take 26 weeks of leave. Leave taken before the commencement of the military caregiver leave will not be included in the 26 weeks. 

Military Leave Due to a “Qualifying Exigency”
•
An employee may take up to 12 weeks of leave for a “qualifying exigency” arising out of a son, daughter, spouse or parent’s active duty in the Uniformed Services. 

•
The list of “qualifying exigencies” is exclusive and includes; (1) short-notice deployment; (2) military events and related activities; (3) childcare and school activities; (4) financial and legal arrangements; (5) counseling; (6) rest and relaxation – limited to five days; (7) post-deployment activities; and (8) additional activities agreed upon by the employer and employee.

Highlights of the New Regulations
•
Waiver of Rights: As always, employees may voluntarily settle their FMLA claims without court or DOL approval, but may not prospectively waive their FMLA rights.

•
Serious Health Condition: Whether because of a work injury or medical condition unrelated to work, employees can establish a “serious health condition” by showing: (1) three consecutive calendar days of incapacity; and (2) two visits to a health care provider within 30 days of the incapacity. This new regulation is a clarification of the current rule, which does not provide a specific time guideline for when the visits to a health care provider must occur. 

•
Light Duty: Time spent in “light duty” under an occupational injury plan does not count against an employee’s FMLA leave entitlement. If an employee is working light duty, that employee is not on FMLA leave.

•
Notice Obligations for Employers and Employees: Employers now have five business days to notify employees whether they are eligible for FMLA leave and to designate the leave as FMLA qualifying. For employees, unless there are unusual circumstances, they must comply with the employer’s ordinary call-in procedures when they are going to be absent from work due to FMLA leave.

•
Substitution of Paid Leave: The FMLA provides that employees may elect to take, or employers may require them to take, any accrued paid vacation or personal, family, medical, or sick leave offered by the employer concurrently with FMLA leave. The current regulations apply different procedural requirements depending on the type of leave being used concurrently with the FMLA leave. The new regulations clarify this by treating all types of leave and paid time off exactly the same. An employee electing to use any type of paid leave concurrently with FMLA leave must follow the same terms and conditions of the employer’s policy that apply to other employees for the use of such leave. Of course, the employee is always entitled to take unpaid FMLA if no paid leave is available.

•
Perfect Attendance Awards: The new regulations allow employers to deny “perfect attendance” awards to employees who do not have perfect attendance because of taking FMLA leave so long as employees taking other types of leave are treated identically under the employer’s policies. 

•
Medical Certification Process: The DOL has added a requirement that the employer’s representative contacting the health care provider for certification purposes must be a health care provider, HR professional, leave administrator, or management official, but may not be the employee’s direct supervisor. Employers may request a new medical certification each leave year for medical conditions that last longer than one year. 

•
Fitness For Duty Certifications: An employer may now require that these certifications specifically address the employee’s ability to perform the essential functions of the employee’s job. The new regulations also allow, where reasonable job safety concerns exist, that an employer may require a fitness-for-duty certification before an employee may return to work when the employee takes intermittent leave. 
As noted, these regulations become effective January 16, 2009, at which point employers will be required to be in full compliance. Therefore, companies subject to the FMLA should make the appropriate changes to their policies and practices in order to be in compliance with the law at the start of 2009.
INSIDE NONSUBSCRIPTION:
Hotels/Motels Finding Nonsubscription Works
By Blake Stock – The Combined Group, Dallas, TX
A significant number of hotels and motels elect to be non-subscribers in their Texas operations.  This includes all types from small “mom & pop” motels up to luxury hotels and large chains.  The September 2008 Texas Department of Insurance Survey of Employer Participation in the Texas Workers’ Compensation System estimated that 46 percent of Texas employers in the Accommodation/Food Services industry were non-subscribers.   

Hotels and motels have unique exposures for on-the-job injuries due to the very complex nature of their operations.  They each have exposures that you would expect to find in restaurants, laundries, hair salons, fitness clubs, country clubs, retail stores, etc., all operating 24 hours a day, seven days a week.  Hotel employees typically include a wide range of individuals such as highly paid professionals, property management staff, electrical and mechanical maintenance staff, landscaping/grounds-keeping workers, security personnel, event planners, as well as the usual staff of service employees.

Nonsubscribers are able to identify physicians with expertise in employment-related issues who will focus on providing quality care that will enable that employee to return to work as soon as possible.  Without a nonsubscriber’s involvement, workers often attempt to identify a doctor who will certify an inability to work. Nonsubscription eliminates this occurrence and helps ensure the focus is on returning that employee to work.  This includes having the physician provide reports stating the injured employee’s limitations, rather than simply stating whether the employee should be off work.  This facilitates the employer’s efforts to arrange for continued employment within the injured employee’s capabilities, and given the wide variety of jobs available in hotels, there are excellent possibilities of arranging some type of continued work for the injured employee.

Due to the wide variety of exposures to injury, a detailed safety program covering a multiplicity of hazards is essential.  Most nonsubscribing employers are aware that investing in extensive safety efforts is in their best interest since they are self-funding at least a portion of each and every claim. Nonsubscribers also see an easing of cash flow requirements as the employer pays claims up to the self-insured retention level as expenses are incurred. Therefore, deductible collateralization is not needed. This may partially explain why loss ratios typically go down by 20 to 80 percent when the hotel converts to a proper nonsubscriber program.

Because of the highly competitive nature of the hotel industry, increasing the efficiency of operations while providing greater employee safety is key.  With the low cost of nonsubscriber programs and the greater control over losses, more hotels and motels are discovering and embracing the nonsubscription option. 

Future Board Meetings

All are 1:00 p.m. (CST) conference calls unless noted:
· January 21, 2009

· February 25, 2009 (Lobby Day – Austin)

· March 18, 2009

· April 15, 2009

· May 20, 2009

· June 17, 2009

· July – No meeting

· August 19, 2009

· September – No meeting
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