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Preparations Underway for Legislation Session: Anti-Nonsubscriber Proposals Already Filed
At noon on January 13, 2009, the Texas Legislature will convene for its 81st Regular Session.  The 140-day session will end on June 1, 2009 but not before several thousand bills will have been considered.  The session promises to include several challenges to nonsubscription interests, and the Alliance will once again be coordinating its legislative outreach and communications efforts in an attempt to ensure that nonsubscriber interests are preserved.  Even though the session is still several weeks away, pre-filing of legislation officially began on November 10th.  Several bills impacting nonsubscribers have already been filed.  Following is a brief overview of those bills:

HB 32 (by Rep. Leibowitz)- Relating to prohibiting discrimination against certain employees who sustain an injury in the course and scope of employment.

This bill provides that a person may not discharge or discriminate against an employee who has instituted a proceeding under common law relating to an injury sustained by the employee or who has testified or is about to testify in such a proceeding. 

HB 33 (by Rep. Leibowitz)- Relating to certain requirements for employers not covered by workers' compensation insurance.

This bill would require nonsubscribers to report to the Texas Department of Insurance/Division of Workers’ Compensation data relating to each work-related injury sustained by an employee of the employer and any related benefits paid to the employee by the employer.

The bill also negatively affects the use of arbitration by requiring that the employer file a certification that the employer will not before the 10th day after the date of the accrual of an employee's personal injury or death sustained by the employee in the course and scope of the employee's employment enter into a contract with the employee that affects a procedural or substantive right of the employee to recover damages in that action.

HB 34 (by Rep. Leibowitz)- Relating to the enforceability of certain contracts between an employer who does not have workers’ compensation coverage and an employee of the employer.

This legislation would make “pre-dispute” arbitration agreements unenforceable and unconscionable.

HB 35 (by Rep. Leibowitz) - Relating to reporting requirements for employers not covered by workers’ compensation insurance.
This bill would require nonsubscribers to report on an annual basis to the Texas Department of Insurance/Division of Workers’ Compensation (DWC) each work-related injury sustained by an employee of the employer during the preceding year that resulted in:

· the employee’s being absent from one or more days of work; or
· a modification of the employee's work assignment; or

· a medical diagnosis of a significant occupational injury or disease; or

· required medical treatment beyond first aid.

The employer shall report to the DWC regarding each injury required to be reported:

· the total cost of medical treatment;

· the portion of the cost of medical treatment paid for or provided by the employer;

· the number of days the employee was absent from work;

· the amount of any salary replacement paid by the employer; and

· the amount of any other settlement paid by the employer.

The bill requires the commissioner of the DWC to adopt rules as necessary to implement the legislation and for the DWC to adopt a form upon which the data is to be reported.

SB 180 (by Sen. Gallegos)-Relating to the creation of a state occupational health and safety plan; establishing a maintenance tax.
This bill creates a state OSHA under the Texas Department of Insurance/Division of Workers’ Compensation.  The commissioner of the DWC is required to develop a state occupational health and safety plan.  The agency is required to collect certain data from employers relating to occupational injuries, develop programs to reduce injuries, and consult with employers regarding compliance with state and federal safety laws.  The legislation requires the DWC to create a task force to inspect high-risk work sites and establishes the duty of an employer to provide a safe work place.  The bill proposes to pay for the program through proceeds from a maintenance tax assessed against workers’ compensation insurance companies.  

SB 222 (by Sen. West) - Relating to arbitration and arbitration agreements.
This bill provides that pre-dispute agreements to arbitrate involving employer/employee, consumer transactions, disputes between a franchisee/franchisor and disputes arising “under any statute intended to protect civil rights or regulate contracts or transactions between parties of unequal bargaining power” are void and unenforceable.
Additionally, it requires the validity or enforceability of an arbitration agreement to be determined by a court rather than an arbitrator. Other provisions state that an issue as to whether this chapter applies to an arbitration agreement shall be determined under the law of this state and provide that an order compelling arbitration may not violate a right protected by the constitution of this state or the United States unless the person holding the right knowingly waives the right. Additionally, the legislation would not apply to an arbitration provision in a collective bargaining agreement between an employer and a labor union or one required by statute.
Texas Elections Result in Slight Shift in Partisan Line-Up

Although Texas elections were less historic than what played out on the national stage, the results did change the partisan breakdown of both chambers.  It remains to be seen what impact the shift will have.   In the House, Democrats gained a total of three seats, making the partisan breakdown 76 Republicans and 74 Democrats.    A recount has been requested in District 105 where Republican incumbent Linda Harper-Brown defeated her democratic challenger by 20 votes out of just over 40,000 votes cast.  A recount has also been requested in House District 11, a race won by incumbent Rep. Chuck Hopson (D-Jacksonville) against challenger Brian Walker.  Here are the highlights: 

Republicans win:

· District 17 (Central Texas)-Democrat incumbent does not seek re-election. Republican Tim Kleinschmidt wins with 54 percent of the vote. 

· District 32 (Corpus Christi area)-Republican and former legislator Todd Hunter defeats Democrat incumbent Juan Garcia with 50.1 percent of the vote. 

· District 97 (Tarrant County)-Republicans retake seat lost in special election earlier this year when incumbent resigned.  Republican Mark Shelton defeated Democrat Dan Barrett.

Democrats win:

· District 52 (Round Rock)-Republican incumbent does not seek reelection. Democrat Diana Maldanado wins open seat with 48.6 percent of the vote. 

· District 78 (El Paso)-Republican incumbent Pat Haggerty is upset in his party’s March primary. Democrat Joe Moody defeats Republican nominee. 

· District 96 (Arlington)-Republican incumbent Bill Zedler (member of House Business and Industry Committee) is defeated by Democrat Chris Turner, who garnered 51 percent of the vote. 

· District 101 (Dallas/Mesquite)-Republican incumbent does not seek reelection. Democrat Robert Miklos wins with 50.5 percent of the vote. 

· District 102 (Dallas)-Republican incumbent Tony Goolsby is defeated by Democrat Carol Kent who wins with 53 percent of the vote. 

· District 133 (Harris County)-Republican incumbent Jim Murphy is defeated by Democrat Kristi Thibaut, who receives 50.6 percent of the vote. 
In the Texas Senate there will be two new faces as Democrat Wendy Davis defeated incumbent Kim Brimer in Tarrant County.  A runoff election is to be held on December 16th in the seat vacated by Republican Kyle Janek who resigned after the primary elections ended, creating a special election that was set to run concurrently with the general election.  In that race, Democrat Chris Bell and Republican Joan Huffman garnered the most votes out of a field of five candidates in what has been a traditionally Republican district.  The final alignment by political party in the Senate will not be known until the special election but Democrats are assured of gaining at least one seat from the current 20-11 breakdown.
Below are highlights from several races of interest:

· Rep. Patrick Rose (D-Dripping Springs) wins easily with 59 percent of the vote 

· Rep. Burt Solomons (R-Carrollton) receives 79 percent of the vote with no Democratic opposition. 

· Rep. David Leibowitz (D-Helotes) defeats a Republican challenger by winning 57 percent of the vote. 

· Senator Robert Duncan (R-Lubbock) receives 88 percent of the vote with no Democratic opposition. 

· Republican incumbent Senator Kim Brimer (R-Ft. Worth) is defeated by former Ft. Worth City Councilwoman Wendy Davis (D-Ft. Worth), who received 49.9 percent of the vote. 
Some races are won by less than 50 percent of the vote due to third party candidates on the ballot.  There is no runoff in general elections.
Unions Eye Texas for Membership Growth
According to a report from the Dallas Morning News, labor unions may be eyeing Texas for possible membership growth if federal legislation making it easer for them to organize is approved.  The unions believe the growing democratic majority in Washington may position them to gain approval of legislation that would make it easier for unions to organize through what is known as a “card check” process.  Under HR 800 and S. 104, unions would be able to form as soon as a majority of workers in a company sign a card indicating their support for a union. This method would replace the secret ballot that has traditionally decided unionization elections. Labor unions see the potential change as an opportunity to make gains in places like Texas where they have not been strong in the past.  

Additionally, the proposed legislation would allow an arbitrator to determine the provisions of a contract if the union and the employer cannot reach an agreement within 120 days.

Labor unions have not been successful in penetrating the workforce in Texas, where less than five percent of workers belong to a union.  The unions believe opportunities for membership growth may be possible in the health care, transportation, and hospitality industries.  Although labor officials do not expect huge gains in their membership overnight, businesses can expect new initiatives for union growth should the legislation be approved.

To see the entire report from the Dallas Morning News go to:  http://www.dallasnews.com/sharedcontent/dws/bus/stories/DN-labor_16bus.ART0.State.Edition1.4a6b245.html
INSIDE NONSUBSCRIPTION:
Why Nonsubscription?
By Jon Archer – Employer’s Comp Associates, Dallas, TX
Why would an employer elect to opt out of the workers’ compensation system in Texas and become a “nonsubscriber”?  This can be a very complex decision that employers must weigh carefully.  Employers who elect to become nonsubscribers can be summed up in one word: MOTIVATED.  Motivated to reduce on-the-job injuries.  Motivated to take better care of injured workers when an injury occurs rather than pass that task on to a total stranger.  Motivated to take control of their operation.

Management must make a commitment to the safety and well being of the workforce.  Management must be willing to evaluate the injuries that occur in the workplace and commit to the resources necessary to prevent the injuries from occurring. They should evaluate their safety and training programs to ensure that the programs are both relevant and effective.

Observe the workforce and how everyone is doing their job so that unsafe methods can be eliminated and workers can be retrained before an injury occurs.

Train every worker to perform their job safely before allowing them to start work.  Use the four step training method:

1. Describe the task.

2. Demonstrate how to perform the task.

3. Have the worker perform the task.

4. Follow-up to be sure the worker is performing the task like they were trained.
Insist that workers perform their tasks in the manner that they were trained.  Do not allow them to take shortcuts.  Remember, production should never override safety.

Investigate every reported accident.  A thorough investigation should answer the five W’s of investigation:  What, Where, When, Why and Who.  An investigation should determine if the accident was the result of a system breakdown or a process breakdown.  

Value the opinions of the people who are doing the work.  Form a safety committee that includes members of the workforce who are respected by their peers and who are willing to voice their opinions.  

Assist injured workers when accidents happen.  Make sure that they get the best medical care available to treat their injury, regardless of the cost.

Treat injured workers like family.  Assist them in getting to the appropriate medical facility for treatment. 
Explain the benefits that are available to the injured worker under the company’s plan.  Make sure that they understand how everything works and what is expected of them as they recover from their injury.

Document the company’s safety and training programs, accident investigations (including no medical incidents), and safety meetings.

Always stay motivated.

Future Board Meetings

All are 1:00 p.m. (CST) conference calls unless noted:
· December 17, 2008

· January 21, 2009

· February 25, 2009 (Lobby Day – Austin)

· March 18, 2009

· April 15, 2009

· May 20, 2009

· June 17, 2009

· July – No meeting

· August 19, 2009

· September – No meeting
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