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Diverse Coalition of Business, Health and Senior Groups Join to Fight Anti-Arbitration Legislation
Warning the Fairness in Nursing Home Arbitration Act (S.2838) hurts U.S. seniors in addition to establishing “a dangerous precedent for the entire U.S. business community by eliminating the reasonable, intelligent use of arbitration agreements,” a diverse coalition of senior, caregiver, taxpayer and business advocacy organizations have coalesced to sign a joint letter to U.S. senators stipulating the need to uphold the right of every consumer to voluntarily arbitrate legal disputes.
The text of the letter is as follows:
Dear Senators Leahy and Specter,
As our collective intent is to protect consumer choice, preserve quality health care, and promote the most efficient, effective use of Americans’ tax dollars, we, the undersigned organizations, urge you to oppose The Fairness in Nursing Home Arbitration Act (S. 2838) and other bills that would eliminate or significantly limit the use of arbitration as a viable and voluntary option for resolving legal disputes.
We believe S. 2838, which is being taken up by the Senate Judiciary Committee, would establish a dangerous precedent for the entire U.S. business community by eliminating the reasonable, intelligent use of arbitration agreements.
Specifically, S. 2838 would effectively eliminate the use of pre-dispute arbitration agreements by nursing facilities, assisted living communities and all housing service providers nationwide — even if the patient, resident or their family wishes to enter into such an agreement. The inherent right of every consumer to voluntarily arbitrate disputes should not be restricted.
We also believe that S. 2838 would weaken the Federal Arbitration Act (FAA), which has been in place for more than 80 years. The FAA appropriately recognizes the strong national interest in disputes being resolved in a forum other than the courts when both parties choose to do so.
Some have asserted that arbitration agreements unfairly require that patients and residents sacrifice legal rights simply to obtain care and services.  In fact, courts consistently have invalidated arbitration agreements that were coercive, lacked adequate consumer protections such as disclosure and rescission provisions, and unfair to consumers.  
Arbitration also has several advantages over traditional litigation:
· It is less adversarial and time-consuming than traditional litigation; 

· Consumers typically resolve claims more quickly than through the courts, allowing more timely compensation to plaintiffs; 

· In the health care environment, medical evidence can be taken into consideration when resolving disputes;  

· Resources that would otherwise be devoted to expensive litigation can be appropriately directed toward patient and resident care; and  

· In a substantial majority of arbitration cases, claimants receive compensation.
  
For these and other reasons, we believe arbitration has been shown to result in the just and timely resolution of legal disputes, plays a critical role in protecting the nation’s health care system, and is in the best interest of patients, residents, families, and taxpayers.  We also believe strongly that within the health sector, providers should continue to be prohibited from requiring patients and residents to agree to arbitration as a condition of admission.
On the basis of protecting sound public policy that benefits consumers and our nation’s health care system in many important ways, we ask you to oppose the Fairness in Nursing Home Arbitration Act (S. 2838), and thank you for considering the interests of the vast majority of Americans over the interests of a very few.
Sincerely,
Alliance for Quality Nursing Home Care
American Assisted Living Nurses Association
American Association for Long Term Care Nursing
American Association of Nurse Assessment Coordinators
American Association of Nurse Executives
American College of Health Care Administrators
American Health Care Association
The American Insurance Association
American Seniors Housing Association
Assisted Living Federation of America
Evangelical Lutheran Good Samaritan Society
National Association of Health Care Assistants
National Association for the Support of Long Term Care
National Center for Assisted Living
National Taxpayers Union
The U.S. Chamber of Commerce
The U.S. Chamber Institute for Legal Reform
Lisa Rickard, president of the U.S. Chamber Institute for Legal Reform (ILR), said, “As part of their lobbying efforts to expand lawsuits, the special interest plaintiffs’ lawyer lobby has launched a full-out assault to eliminate arbitration as a quick, fair and efficient option for millions of American consumers. The Fairness in Nursing Home Arbitration Act is just the latest in a string of trial lawyer earmarks designed to erase the 80-year-old arbitration system in favor of more lawsuits — and more fees for trial lawyers — at the expense of the average consumer.”
Pete Sepp, the National Taxpayer Union’s (NTU) vice president for policy and communications, summed the bill up this way: “This legislation is a dream for trial lawyers and a debacle for consumers. Our civil justice system costs taxpayers billions to administer, and costs the economy much more in deadweight losses. Congress should be encouraging, rather than restricting, options to help lower those costs, and arbitration should be high on the list.”
TDI/Division of Workers’ Compensation Sets Weekly Benefit Rates for October 1, 2008, Through September 30, 2009
In accordance with Sections 408.047 and 207.002 of the Texas Labor Code, the workers’ compensation state average weekly wage for Fiscal Year 2009 is set at $750 and is effective for dates of injury from October 1, 2008, through September 30, 2009.
Under House Bill 7, passed by the 79th Legislature, the workers’ compensation state average weekly wage for Fiscal Year 2008 is equal to 88 percent of the average weekly wage in covered employment as computed by the Texas Workforce Commission (TWC). The workers’ compensation state average weekly wage for Fiscal Year 2008 was $712.

The workers’ compensation state average weekly wage is used to calculate maximum and minimum weekly workers’ compensation benefit amounts. A table showing maximum and minimum weekly benefit amounts for injuries that occurred on or after January 1, 1991, is available on the Texas Department of Insurance Web site at http://www.tdi.state.tx.us/wc/employee/maxminbens.html.

INSIDE NONSUBSCRIPTION:
Provider Management Instrumental in Protecting Employee Health

By Patricia Humphreys – Corporate Remedies Inc., Dallas, TX
First, do no harm.   In theory, this principle is to be the foundation for the practice of medicine.  But, principles, and ethics, may not always be in line with medical decision making, or the financial implications of the various treatment options.  More treatment does not necessarily result in better outcomes, and iatrogenesis (disease or illness induced by medical treatment or diagnosis) is more prevalent than you might think. Careful consideration must be given to the choice of treating physicians and the management of all referrals. 

A True Case Study

The chain of events in the following occupational injury case illustrates how a claim can spiral out of control.
· Katie1, a 35-year-old female employed with a retail store, fractured her left thumb when it was caught in the joint of a folding ladder. She described an “odd catching pain” in her shoulder as one of the symptoms. The primary treating physician ordered several tests to determine the cause of her persistent shoulder and arm pain, but all diagnostic results were normal. Due to her persistent complaints, she was referred by the physician to another doctor for consultation.
· This physician referred her to a surgeon, who then referred her to a plastic surgeon. She underwent several surgeries by the plastic surgeon. Soon afterward, she was referred to a pain management physician for consideration of a spinal cord stimulator.
· Katie has been deemed disabled and determined as unable to work.

Cases such as this are far too common in programs that offer no safeguards to direct injured workers to competent medical providers. Direction of care is a critical component in a defendable and successful nonsubscriber program. 

Vet Potential Providers

If, as a nonsubscriber, you are directing medical care for work-related injuries and illnesses, you must be able to defend the selection of physicians. Arguing that provider selection was based on close proximity to your business location won’t support your cause. Nor will assuming that your primary provider is the best source for choice of a specialist. Be aggressive with credentialing procedures to assure that there are no standing sanctions or significant board orders on record. The touting of “occupational health services” on marketing materials is not synonymous with knowledgeable medical providers.

Manage the Network

Monitor physician practices case by case and involve telephonic nurse case management, if a specialist referral is requested. Don’t allow self-referrals. Retention of participating physicians (primary and specialist) should be based on performance, patient satisfaction and physician adherence to your protocol. Physicians who don’t align with your goals should be removed from your panel.

Educate and Support Physicians

Continue to keep providers aware of your return-to-work/stay-at-work programs. Encourage continuing education for evidence-based practices. Pay providers fairly, but hold them accountable for outcomes.

Positive medical outcomes and return-to-work should be the goal for the employee, the employer and the physician who provides care. Success requires vigilance with equal dedication and accountability from all participants in the process. When your nonsubscriber program is networked into a seamless approach with your physician network and TPA, the safety and quality of medical care is improved.
1 Not actual name
LEGAL UPDATE 

By Bernie Hauder – Adkerson, Bezney and Hauder, Dallas, TX
The following information is not intended to serve as legal advice.

Following is a synopsis of a recent appellate court decision that addresses an employer’s duty to train and warn of dangerous conditions. While the decision could be appealed and reversed by the Supreme Court, it helps bring focus to an evolving debate regarding an employer’s “duty” to train and warn. While the Texas Supreme Court has reinforced that there is no duty to warn of obvious dangers or to train on simple, everyday tasks, when a job involves activities or steps that are not so common then the duty to train or warn applies.  This case helps shed light on what may or may not be perceived as common or dangerous jobs.  As always, it is suggested that you seek the advice of your legal counsel on issues such as this when you are uncertain of your legal obligations. 

Duty to Train on Safe Use and Warn of Dangers of Tools Used by Employees

SSHG, LLC v. Lewis, 2008 WL 4172667 (Tex.App.-Waco September 10, 2008)

An employee who cut his fingertips off with an electric handheld planer sued his employer for negligence. The planer was old and had been brought to work by the employee’s supervisor, who was off work at the time of the injury.  There was a dispute as to whether the employee should have been using the planer, as he was not trained on its use and there were no warnings on the planer.   A jury found for the employee, awarding him approximately $65,000. The nonsubscriber appealed.

The Court of Appeals affirmed.  The court first set out the employer’s duties (duty to provide a safe workplace, to furnish safe equipment its employees are to work with, to provide adequate assistance for the performance of required work, to instruct employees in the safe use and handling of equipment used in and around an employer’s facilities, and to adequately hire, train and supervise employees).   The court first cited the holding in Kroger Co. v. Elwood, 197 S.W.3d 793, 794 (Tex.2006), concerning an employer not being an ensurer of its employee’s safety and an employer owing no duty (a) to warn of hazards that are obvious, commonly known or already appreciated by the employee; or (b) to provide equipment or assistance that is unnecessary to the job’s safe performance.  The court then concluded that in the instant case, the need to use a jig or some other bracing device to safely use the planer on small pieces of wood, instead of holding the planer and the wood in one’s hands, “was not obvious” and this “safety need” was not “commonly known,” as the handheld planer in question was “a specialized tool for wood working.”   The court held the instant case was unlike the Jack in the Box, Inc. v. Skiles, 221 S.W.3d 566, 569 (Tex.2007) (using ladder to climb over delivery truck’s lift gate),   Elwood (placing hand in doorjamb of automobile), and  Aleman v. Ben E. Keith Co., 227 S.W.3d 304, 313 (Tex.App.-Houston [1st Dist.] 2007, no pet.) (water on floor of trailer) cases.  In SSHG, LLC v. Lewis, the employee testified he did not know what a jig was or that it should be used to plane small pieces of wood and, thus, the employee did not already appreciate the danger of using the planer on a small piece of wood while holding it in his hand. The court pointed out the employer provided the employee no training in the safe use of the planer and no warning about the planer’s dangers.  The court also pointed out that although the supervisor did not want the employee or a co-employee to use the planer as he had not shown them how to use it and it was risky and dangerous, the supervisor did not tell the co-employee (who had called the supervisor just prior to the accident) not to use the planer.  The court held the evidence was sufficient to support the jury’s negligence finding and its verdict for the employee.  

Another recent case also brings focus to an employer’s “duty” to train and warn. In Ching Enterprises, Inc. v. Barahona, 2008 WL 4006758 (Tex.App.-Houston [1 Dist.] August 28, 2008), the appellate court affirmed a $145,000 judgment in favor of a nonsubscriber’s employee who was injured while operating a food grinder.  The court held the employer was negligent, as it had not shown the employee how to safely operate the grinder and had not provided the employee any safety instructions on or the safety manuals for the grinder.  

Future Board Meetings

All are 1:00 p.m. (CST) conference calls unless noted:
· November 19, 2008 (Dallas – Board Strategic Work Session)

· December 17, 2008

· January 21, 2009

· February 25, 2009 (Lobby Day – Austin)

· March 18, 2009

· April 15, 2009

· May 20, 2009

· June 17, 2009

· July – No meeting

· August 19, 2009

· September – No meeting
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