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TDI Releases Survey on Employer Participation in State Workers’ Comp System
According to a report by The Texas Department of Insurance (TDI), the number of nonsubscribers in the state has decreased from 37 percent of the state’s employers in 2006 to 33 percent in 2008. While the number of nonsubscribing employers has declined since 2006, the survey indicates that the percentage of Texas workers employed by nonsubscribers increased from 23 percent in 2006 to 25 percent in 2008 – the highest level recorded since the state first began measuring employer participation in the Texas workers’ comp system.  

The findings are a part of TDI’s biennial survey of employer participation in the state’s workers’ compensation system prepared by the agency’s Research and Evaluation Group in conjunction with the Public Policy Research Institute at Texas A&M University.  The survey included 2,585 interviews with Texas employers stratified by industry and employment size.  

This year’s estimate of nonsubscribers is the lowest since the first survey was conducted in 1993, when approximately 44 percent of Texas employers were nonsubscribers.  The reduction is believed to be the result of more small- and medium-sized employers returning to the state’s workers’ compensation system.  Survey results indicate the increase in workers employed by nonsubscribers is due to more large employers making the decision to nonsubscribe.

According to the survey results:

· 26 percent of large employers (500+ employees) are nonsubscribers – the highest level since 1995

· 40 percent of small employers (1-4 employees) are nonsuscribers – the lowest level since 1993

Survey responses indicate overall satisfaction with occupational injury programs was 69 percent among nonsubscribers, compared to 61 percent among those participating in the state’s workers’ comp system.  Nonsubscribing employers with more than 100 employees report an overall satisfaction rate of 84 percent.  Sixty-nine percent of nonsubscribing employers believe their occupational benefits plan is a good value for their company, compared to 56 percent of subscribers.  Sixty-two percent of nonsubscribers indicated they are “extremely” or “somewhat” satisfied with the adequacy of the occupational benefits paid to their employees with 53 percent of subscribers expressing similar satisfaction.
The primary reasons employers participate in the state’s worker’s compensation system included:

· the perception that workers’ comp insurance is required by law (25 percent)

· availability of health care networks (24 percent)

· concern over lawsuits (14 percent)

Nonsubscribers indicated the leading reasons they did not purchase workers’ compensation coverage were:

· workers’ compensation insurance premiums were too high (26 percent)

· the perception that employers’ have to few employees or few on-the-job injuries (26 percent)

Forty-nine percent of large employers indicated high workers’ compensation rates led them to nonsubscribe.

Other highlights of the survey include:

· fewer subscribing employers experienced an increase in their workers’ comp premium since their last policy renewal

· approximately 25 percent of large subscribing employers reported a decrease in their workers’ comp premium

· roughly 14 percent of Texas employers said the HB 7 legislative reforms had a positive effect on their decision to purchase or maintain workers’ compensation coverage

· approximately 9 percent of Texas employers said that HB 7 legislative reforms had a favorable effect on their decision to expand business operations in Texas

· approximately 14 percent of nonsubscribers asked their employees to sign arbitration agreements and the vast majority (95 percent) asked their employees to sign these agreements pre-injury

· 77 percent of nonsubscribers reported that employees must report their injuries within 24 hours or the next business day after the injury occurred to qualify for benefits

· a little more than half of nonsubscribers reported that they pay occupational benefits for work-related injuries, representing an estimated 82 percent of the nonsubscriber workforce

· of the nonsubscribers that pay occupational benefits for work-related injuries, 70 percent cover medical costs

· almost two-thirds of nonsubscribers who pay medical benefits said they pay for those benefits for as long as medically necessary

· of the nonsubscribers who pay occupational injury benefits, 68 percent said they pay wage replacement benefits

· approximately 75 percent of nonsubscribers who pay wage-replacement benefits pay the benefits for the duration of an employee’s lost time

The survey results will be forwarded to the Legislature.  You may view the complete survey results at http://www.tdi.state.tx.us/reports/wcreg/documents/2008_Employer_Partic.ppt
Capitol Update to Feature “Legal Brief” Article
The October issue of the organization’s Capitol Update newsletter will include the addition of a new feature that will provide Alliance members updates on a range of legal topics.  The additional article will utilize two formats that will rotate monthly.  A question-and-answer format providing legal insight into a nonsubscriber program-related question will be featured one month with the following month including a summary of a recent nonsubscriber-related lawsuit or judicial decision of interest.  The articles will be prepared by attorneys whose firms are associate members of the organization.  Members may forward questions they would like to have considered to tim@nonsubscriberalliance.org. 
INSIDE NONSUBSCRIPTION:
Understanding the Proposed Arbitration Fairness Act of 2007
By: Donna McElroy – Cox Smith Matthews,  San Antonio, Texas
U.S. Senator Russ Feingold (D-WI) and U.S. Representative Hank Johnson (D-GA) both introduced legislation that would drastically amend the Federal Arbitration Act.  The legislation, referred to as the Arbitration Fairness Act of 2007 (H.R. 3010/S. 1782) (the “Act”), proposes to invalidate any pre-dispute arbitration agreement requiring mandatory arbitration of disputes under employment, consumer, or franchise contracts, or any dispute arising under a statute “intended to protect civil rights or to regulate contracts or transactions between parties of unequal bargaining power.”   The Act would apply to any dispute that arises after the legislation is enacted, regardless of the date that the pre-dispute arbitration agreement was executed.  The Act allows the parties to agree to arbitration after the dispute arises and would not invalidate arbitration clauses in collective bargaining agreements.  In touting his legislation, Senator Feingold stated, “[a]rbitration can be a fair and efficient way to handle disputes, but only when it is entered into knowingly and voluntarily by both parties.”  

Critics of the Act believe it interferes with contract rights and have expressed concern that the elimination of arbitration would decrease the ability of employees to pursue small claims against their employers.  Furthermore, critics worry that the Act may actually hurt the parties it seeks to protect by slowing the dispute resolution process and raising litigation costs.  

On December 12, 2007, the Senate Committee on the Judiciary held a hearing before the Subcommittee on the Constitution on the Senate version of the Act.  On July 15, 2008, the House Subcommittee on Commercial and Administrative Law voted to report favorably the Act to the full Judiciary Committee.  Congressman Johnson’s H.R. 3010 has 102 co-sponsors, and Senator Feingold’s S. 1782 has six co-sponsors.  A transcript of the Senate Subcommittee hearing can be found online at

http://www.access.gpo.gov/congress/senate/senate14ch110.html under Senate Hearing 110-396 (S. Hrg 110-396).   

In 2007, employees filed 61,159 charges of discrimination with the Equal Employment Opportunity Commission (EEOC) under Title VII alone.  This number does not include charges filed solely at a state or municipal level.  Employers have come to rely heavily on arbitration as an effective tool to handle the workplace disputes with minimal disruption to the workforce and while allowing employees to seek redress for policy violations.  With increased pressure to limit the availability of arbitration, it will be more important than ever for employers to have a well-developed open-door policy to ensure that internal complaints are brought forward and addressed long before an employee looks to go outside for help.

THE FOLLOWING ARTICLE IS REPUBLISHED WITH PERMISSION OF www.WorkCompCentral.com
Business Group Will Fight Mandatory Comp, Protect Nonsubscription in ’09 (09/02/08)

The state’s largest employer organization has outlined its workers’ compensation agenda for the 2009 Texas Legislature, with opposition to mandatory workers’ compensation and protection of the option for employers to be nonsubscribers topping the list.

Texas is the only state which doesn’t require most employers to carry workers’ compensation insurance, and the Texas Association of Business believes that should continue to be the case.

Making workers’ compensation mandatory has been proposed a number of times in recent legislative sessions, with the backing of organized labor, but measures generally have died in committee – sometimes without a public hearing.

The Business Association reported it’s preparing to oppose mandatory workers’ compensation and more “attacks” on nonsubscription in the coming session, and lists other initiatives it will support or oppose.

Under Texas law, nonsubscribing employers can create their own plans to provide indemnity and medical benefits to injured workers. Approximately 40% of Texas employers are nonsubscribers.

Steve Nichols, workers’ compensation manager for the Insurance Council of Texas, said council members “will be closely watching the debate between labor and employers who support mandatory workers' compensation and employers who are opposed to it.”

Nichols noted the council doesn’t lobby the Legislature and so will not be directly involved in attempts to implement a mandatory system.

“Texas is the last state in the United States that does not have some form of mandatory workers' compensation requirement,” Nichols said. “The debate between individuals and interest groups who are on both sides of this issue has been going on since Senate Bill 1 was passed in 1989.”

The Texas Supreme Court's Entergy decision, which held that premises owners also can be general contractors and statutory employers for workers’ compensation purposes under some circumstances, has “interjected a new dynamic into this ongoing debate,” Nichols said. “It will be interesting to see how the Texas Legislature addresses the Entergy decision and the debate over mandatory workers' compensation.” 

Rep. Helen Giddings, D-DeSoto, who chairs the House of Representatives' Business Industry Committee, will be the keynote speaker at the council’s Sept. 23 workers' compensation conference and is expected to “share her thoughts on the Entergy decision and possible legislation that will be considered during the 2009 legislative session to address the Entergy decision,” Nichols said.

Rick Levy, legal director of the Texas AFL-CIO, told WorkCompCentral that the Business Association’s opposition to mandatory workers’ compensation puts the issue of the state’s nonsubscriber system “really front and center.”

Levy doesn’t believe nonsubscribing employers were “under attack” in the 2007 session, but does believe it’s time for the Legislature to review the current policy of allowing nonsubscription as an alternative to joining the workers’ compensation system.

“The reality is that nonsubscription has been an option in Texas for a long time. It’s been seen as a safety valve,” Levy commented.

However, Levy said, he believes Texas has reached the point where employers need to be brought into the workers’ compensation system, as is the case in other states.

“If we allow things to continue as they are, in a decade there will be no workers’ compensation system in Texas,” Levy said.

Steve Bent, executive director of the Texas Association of Responsible Nonsubscribers (TXANS), reports the association “has been fighting on behalf of responsible nonsubscribers for 20 or so years, so we are always pleased when other organizations recognize the significant contribution Texas nonsubscribers make to our state’s economy and support TXANS' fight to maintain an option to a mandatory workers’ compensation system in Texas.”

Richard Evans, Austin lobbyist who represents the Texas Alliance of Nonsubscribers, said TAB “has been a close ally of the Texas Alliance of Nonsubscribers and we appreciate their continued strong commitment to preserving nonsubscription in Texas.”

“As TAB mentions in their legislative priorities for 2009, we expect to see arbitration proposals back on the table next session and we share their concern about how that could negatively impact employers,” Evans said.

Evans added that the alliance “will be working closely with groups like TAB to ensure that employers maintain their option to nonsubscribe and we’ll work hard to oppose any effort to impose any burdensome regulations on nonsubscribers.”

TAB notes that Texas’ workers’ compensation system underwent a major overhaul in 2005 under House Bill 7, and that in 2007 (the subsequent regular session of the Legislature), “most people expected” that “very few workers’ compensation bills” would be filed.

“Most people were wrong. More than 50 bills were filed. Some were beneficial, some were tweaks, but there were also some that were direct attacks on the newly formed system,” the business association said.

“Most of the bills that did pass were positive, but the onslaught of bills filed made it clear that some were not willing to wait for the reforms to take hold,” the association commented.

TAB concludes that the workers’ compensation system “is improving,” but that “TAB and the business community must stay vigilant as we work to bring improved care to injured workers and lower premiums to employers.”

In addition to the mandatory workers’ compensation and nonsubscription issues, TAB lists support for the following for the 2009 Legislature:
· accountability measures for providers within the workers’ compensation system. 

· Legislation to reduce unnecessary administrative burdens in the workers’ compensation system on employers, insurance carriers, injured workers, and health care providers. 

· Efforts to streamline the statutory process in which an employer is required to notify its employees about any change to its workers’ compensation program relating to networks. 

· Legislation that increases the Department of Insurance's focus on identifying and prosecuting fraud and abuse within the workers’ compensation system and incentives for identification and successful prosecution of workers’ compensation fraud. 

· Cost-effective health and safety measures. 

· Legislation encouraging zero tolerance for the presence of alcohol or illegal drugs on the job and “efforts to make the intoxication defense stronger.” 

· Maintain the objectivity of the workers’ compensation system by ensuring that adopted medical impairment guidelines do not raise impairment benefit amounts and support for continued monitoring of the income benefits system. 

· Legislation to clarify that claimants may not appeal the opinions of their treating doctor in the areas of medical treatment, impairment and dispute process. 

· Requiring the Department of Insurance to make available a public use data file that protects the confidentiality of claimants and employers, but identifies health care providers and insurance carriers. 

· All changes in the confidentiality provisions of the Texas Workers’ Compensation Act necessary to allow distribution of the public use data file and to allow publication of medical disputes, appeals panel and the State Office of Administrative Hearings decisions with protection only of claimant and employer confidentiality.   

· Legislation to reduce unnecessary administrative and legal burdens on all employers. 

· Measures to increase efficiency in the operation and administration of the Department of Insurance. 

· Legislation to limit damages and restrict the scope of action filed by a terminated employee for workers’ compensation retaliatory discharge.

· Clarification of the law granting immunity from lawsuits to the direct employer of an injured worker. 

· Legislation to secure the solvency of the Subsequent Injury Fund that does not require an increase in the maintenance tax. 

· Legislation that strengthens the role of treating physicians to ensure quality medical care and effective management of care for injured workers and clarifying current law regarding the authorization for treating doctor. 

· Legislation to promote utilization review as a method of cost containment and quality improvement. 

· Legislation to specify that the defense of “no compensable injury” cannot be waived regardless of any time constraints. 

TAB will oppose:
· Any efforts to disallow or negatively affect arbitration. 
· Legislation to remove caps on exemplary damages in workers’ compensation claims. 
· Legislation to expand mental health treatment guidelines or the inclusion of psychologists as authorized treating physicians. 

· Legislation that attempts to reintroduce lump-sum settlements, including medical lifetime benefits, into the Texas workers’ compensation system. 

By Bill Kidd, Central Bureau Chief
Future Board Meetings-all are 1:00 p.m. (CST) conference calls unless noted:

· October 15, 2008
· November 19, 2008 (Dallas)
· December 17, 2008

· January 21, 2009

· February 25, 2009 (Lobby Day-Austin)
· March 18, 209

· April 15, 2009

· May 20, 2009

· June 17, 2009

· July -  No meeting

· August 19, 2009

· September  -  No meeting
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