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TDI Stepping Up Enforcement Efforts on DWC-05 Form Filings

In keeping with a legislative directive from the 2007 session, TDI-Division of Workers Compensation is increasing its efforts to notify nonsubscribing employers of their obligation to file status forms with the agency.  In a letter to randomly selected nonsubscribing employers, the agency states: 

Texas employers who do not carry workers’ compensation insurance coverage are required to report their no coverage status using the form Employer’s Notice of No Coverage or Termination of Coverage (DWC Form-005). Texas Labor Code §406.004 states that an employer who does not obtain workers’ compensation coverage shall notify TDI-DWC in writing, in the time and as prescribed by commissioner rule, that the employer elects not to obtain coverage.  28 Texas Administrative Code (TAC) §110.1 (e) states that employers who do not have workers’ compensation insurance coverage are required to provide insurance coverage information in the form of a notice of non-coverage.  Employers must file this form the earlier of the following:  

• within 30 days after hiring an employee;

• within 30 days after receipt of a TDI request (within ten days for employers principally located outside of Texas); or

• within 10 days of notifying their workers’ compensation carrier of their intent to cancel the policy, unless the employer purchases a new policy or becomes a certified self-insurer. 

Employers also must also file DWC Form-005 annually on the anniversary date of the original filing for as long as they remain in operation and do not carry workers’ compensation insurance.

If you do not carry workers’ compensation coverage, please mail or fax the DWC Form-005 to TDI-DWC no later than June 6, 2008.  If you have workers’ compensation coverage, please contact your insurance carrier to have the required forms submitted.

Failure to comply with the notification requirements is an administrative violation and the employer may be subject to administrative penalties. 

“We encourage all of our members to ensure that their company remains current on all filings required by the TDI,” said Alliance Co-Chair Margaret Greenshield.

For more information on required filings go to http://www.tdi.state.tx.us/wc/employer/documents/nonsubreport.pdf.

State Rep. Patrick Rose To Keynote Alliance’s Annual Meeting 

Rep. Patrick Rose (D-Dripping Springs) will provide the keynote address when members of the Texas Alliance of Nonsubscribers meet for their annual meeting on August 20th in San Antonio.  The three-term lawmaker currently serves as the chair of the House Human Services Committee and as a member of the Higher Education Committee.  His record of achievements on health, education, tort reform, and business issues has distinguished him as one of the state’s rising political leaders.  Rep. Rose was among the first legislators to meet with the Alliance’s leadership during the organization’s formative months.

The annual meeting will be held in the conference center at the Law Offices of Cox Smith in San Antonio (112 East Pecan Street, Suite 1800).   Election of the organization’s leadership, approval of its board of directors, updates on major issues, preparations for the 2009 legislative session, and panel discussions on key nonsubscriber topics will be included on the meeting’s agenda. 

Hotel accommodations are available at the Hotel Palacio del Rio (200 South Alamo Street).  Reservations may be made by contacting 1-800-HILTONS (Group Code: JAM).  Details for the meeting are as follows:

August 20, 2008 – Law Offices of Cox Smith (San Antonio)

9:00 a.m. – 12:00 p.m.-Annual Meeting

12:00 p.m. – 1:00 p.m.-Legislative Luncheon

1:00 p.m. – 2:00 p.m.-Board Meeting

Law Offices of Travis Brewer, Employers Comp Associates, and Fulbright Jaworski Host Alliance’s Houston Outreach Luncheon

Members of the Alliance gathered on May 22nd at Pappadeaux in Houston to provide an introduction to the organization and a legislative update to some of the area’s nonsubscribing employers.  Travis Brewer (Law Offices of Travis Brewer-Austin), Al Johnston (Employers Comp Associates-Dallas) and Charles Brown (Fulbright Jaworski-Houston) served as hosts for the event, with each voicing their support for the organization’s efforts to protect the interests of nonsubscribing employers and their employees.  The meeting was the second in a series of three that are being conducted to raise awareness about the Alliance and key developments on nonsubscription issues.  The third luncheon is scheduled for June 25th in Dallas.  

Work Place Safety Workshop Scheduled for Houston

The Texas Department of Insurance, Division of Workers’ Compensation (TDI-DWC), will present a regional workplace safety workshop in Houston on Wednesday, June 18, 2008, at the South Texas School of Law located at 1303 San Jacinto. The Bayou City Safety Summit is one of several Regional Safety Summits offered by TDI-DWC in multiple regions around the state. The cost is $125 per person and includes coffee and snacks.

TDI-DWC is hosting this workshop because of the high incidence of nonfatal workplace injuries involving sprains and strains and workplace fatalities resulting from transportation-related incidents. The workshop will offer breakout sessions to help employers prevent these common causes of injuries and fatalities. Participants may choose the sessions they wish to attend; each session will be repeated once during the day.

Another workshop session will address compliance issues in the health care industry specifically. TDI-DWC instructors will present Safety Compliance for Health Care Professionals. 

Texas State Technical College, Waco will provide continuing education credits (.1 CEU per 1 class hour). 

Register for the Bayou City Safety Summit online at http://www.tdi.state.tx.us/wc/safety/employers.html under “Regional Training Seminars”. For more information, contact TDI-DWC at 512-804-4610 or safety.training@tdi.state.tx.us. 
Big Lots, The Reny Company Join Alliance

Big Lots has become the latest employer to join the Alliance.  Allen Wingfield, Manager for Risk Management, will serve as the organization contact.  Based in Columbus, Ohio, Big Lots is the nation’s largest broadline closeout retailer with 116 stores in Texas .  The Reny Company has also joined as an associate member.  The Reny Company is a privately held, free-standing managed care firm, which specializes in designing programs that reduce costs associated with nonsubscribers, workers compensation, liability, P&I, and group medical claims.  The company contact for the Alliance will be John Moran.

INSIDE NONSUBSCRIPTION:
UNDERSTANDING EXCESS INSURANCE REPORTING REQUIREMENTS 
By: Alvin M. Johnston – Vice President and Director of Operations for Freeman Administrative Solutions, Inc. in Dallas   

Nonsubscribing employers have many choices when deciding how to fund their occupational injury plans and when deciding how to protect their company from employer’s liability exposure. For example, some nonsubscribing employers are totally self insured and purchase no insurance whatsoever. Nonsubscribing employers at the other end of the spectrum purchase primary insurance policies that pay or reimburse occupational plan benefits and provide employer’s liability coverage. Another option is a blending of the two: risk retention by the employer in the form of a high deductible coupled with primary insurance. Regardless of which approach is taken, more and more nonsubscribing employers are purchasing “excess” insurance. 

Excess insurance provides specific coverage above an underlying limit. The underlying limit can be in the form of a self-insured retention or a primary insurance policy. The excess insurance is priced based upon the assumption that the insured will respond to claims up to a predetermined monetary limit (because the claims are within the insured’s retention) or that an underlying insurance policy will respond up to a predetermined limit. In either instance, the excess insurance will only respond to losses that exceed a predetermined limit. A nonsubscribing employer that is otherwise self insured may purchase excess insurance to protect against catastrophic loss. A nonsubscribing employer that has purchased primary insurance may purchase excess insurance to obtain higher limits of coverage than are available through its primary insurance policy. 

Excess policies differ in their terms, and the appropriateness of one policy or another for your company is best left to a professional. Nevertheless, excess policies do have similarities and a common theme with respect to claim reporting requirements. Most excess insurers that provide coverage above a self-insured retention or above the primary policy of a non-affiliated insurance company do not have a duty to investigate, handle, settle, appeal, or defend a claim. Therefore, as a general rule, an obligation to report a claim to an excess insurer is triggered by the occurrence of an event indicating the claim might reach the excess insurer’s level of coverage. Examples of occurrences that commonly create a duty to report a claim to an excess carrier are: 

· the loss can be reasonably expected to exceed 50 percent of the underlying retention or limit

· total disability of 60 or more consecutive days

· fatality 

· amputation of major extremity  

· blindness 

· spinal cord injury 

· severe burns 

· brain injury or paralysis 

The failure to properly notify an excess carrier of a claim as required by the terms of the excess policy could place your excess coverage in jeopardy, particularly if the excess insurer was prejudiced by the failure to report.

If your company uses a third party administrator (TPA) to handle claims within a self-insured retention or within a deductible, your company, not the TPA, has the responsibility to report claims to the excess carrier. If you expect your TPA to report to the excess carrier, get the TPA to agree in writing and make sure the TPA is provided with the excess carrier’s reporting requirements.  

For information on compliance with the Texas Department of Insurance DWC-5 and DWC-7 requirements click on the link below.
http://www.nonsubscriberalliance.org/downloads/Rider%2019%20Notice%20for%20Members1.pdf
Forms DWC-5, DWC-7, New Employee Notice and Notice 5 can also be found online at http://www.tdi.state.tx.us/forms/form20employer.html.
Future Board Meetings-all are 1:00 p.m. (CST) conference calls unless noted:

· June 18, 2008

· August 20, 2008-Annual Meeting in San Antonio (in-person)

· October 15, 2008

Alliance members and associates wanting their logos to be posted on the organization Web site should forward their logo file to tim@nonsubscriberalliance.org
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