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Mandatory Compensation Referenced in Legislative Hearing

The House Business and Industry Committee met on April 29, 2008 to hear testimony on two interim charges (1) the implementation of HB 7, the workers’ comp reform bill from 2005 and (2) a recent decision by the Texas Supreme Court in the Entergy v. Summers case relating to the “statutory employer” issue. Some legislators and other interested parties believe the Court did not correctly interpret the intent of the legislature on the issue.

One of the issues discussed in the hearing was whether current workers’ compensation benefits were adequate, particularly in light of the fact that under the Court’s decision an injured worker is less able to sue another party for damages.  During the discussion, the issue of increasing benefits and mandatory workers’ comp were raised in the context of what might be “on the table” for consideration to increase protections for employees if the legislature were to allow the Court’s ruling to stand.  While it is early in the discussion, resolution of the matter is likely to be a major issue considered when the legislature convenes in January of 2009.  Given the reference to mandatory workers’ compensation, the Alliance lobby team will closely monitor future discussions and developments.
12th Annual Texas Safety Summit for Employers Scheduled May 22-23 in Austin

The Texas Department of Insurance, Division of Workers’ Compensation (TDI-DWC), will host the 12th Annual Health and Safety Conference, the Texas Safety Summit, on May 22-23, 2008 in Austin at the Doubletree Hotel, 6505 IH 35 North.

The Texas Safety Summit is a learning opportunity for all types of employers, whether or not they subscribe to workers’ compensation insurance. The advance registration fee for the conference is $250 per person if paid by May 15, and regular registration is $275 per person. Discounted rates are available for groups or employers that send five or more participants.

General Sessions include: OSHA Update with Edwin Foulke, Assistant Secretary of Labor for Occupational Safety and Health, U.S. Department of Labor; Have an Exit Strategy: When to Get Out Alive, Paul Maldonado, State Fire Marshal’s Office; Ergonomics/Back Injury Protection, Petti Redding, OTR, The Redding Group; and If a Car Could Talk, Sr. Trooper Garry Parker, Texas Department of Public Safety.

In addition, more than 20 breakout sessions are planned to address pertinent issues facing Texas employers. These topics include:

• Health Improvement Programs
• Return to Work
• Industrial Hygiene: Are your Employees Exposed?
•Drug Testing: When and How to Use It
• Dealing with Contract Labor/Staffing Agencies
• Frequently Cited OSHA Standards 
• The Pros & Cons of Safety Incentive Programs
• What to Expect from Your Workers’ Compensation Insurance Carrier
• Communicating with a Spanish-Speaking Workforce
• Accident Investigation
• Safe Digging/Trench Hazards
• State and Federal Recordkeeping/Reporting Requirements
• Job Site Briefings
• SHARP Companies: How to Obtain an OSHA Inspection Exemption
• Work Zone Safety
• Soft Tissue Injuries

Texas State Technical College in Waco will provide Continuing Education Credits (CEUs). Attendees will be eligible to receive .1 hours CEU per hour of attendance.

For additional conference information visit the TDI Web site at http://www.tdi.state.tx.us/wc/safety/summithome.html or call 512-804-4610.

Alliance Board Approves Trial Membership for New Members

At its April meeting, the Alliance board announced its approval of an “Associate Member Friend” category that will provide interested employers with a one-year membership at a reduced dues rate.  The non-voting membership will allow employers the option of becoming involved in the organization and see first hand its effectiveness before moving to a regular membership level.  Dues for the “Associate Member Friend” category are fifty cents per Texas employee with a $500 minimum and $5000 maximum.  Regular member dues are $1.00 per employee.  

“We wanted to remove any financial obstacles that might prevent an employer from joining.  We were pleased that board members voted unanimously to give prospective members this option,” said Beth Huntington, Alliance co-chair.  

The new category will be added to the organization’s bylaws and became effective immediately.  The board also voted to provide new members who have joined within the last 30 days the trial option at a reduced dues level. 
Tractor Supply, UDR, Eagle’s Trace, Winstead Law Firm Join Alliance

Tractor Supply, UDR, Eagle’s Trace, and the Winstead law firm have become the newest members of the Alliance.  Tractor Supply, the largest retail farm and ranch store chain in the United States, will be represented by Jason Keen, Corporate Claims Manager based in Brentwood, Tennessee. Joseph Milan, Vice President of Risk Management will serve as the Alliance contact for UDR, formerly United Dominion Realty Trust, a leading multifamily real estate investment trust.  Eagle’s Trace, an Erickson retirement community, will be represented by Human Resource Director Vickie Antoine.  Attorney Peyton Smith of Austin will serve as the contact for the Winstead PC Law Firm, the organization’s newest associate member.  
Providence Insurance Hosts First Outreach Luncheon in San Antonio
In what will be the first in a series of statewide outreach luncheons, representatives of the Alliance hosted a group of San Antonio-area employers for an overview of the Alliance and a legislative preview of the 2009 session.  Providence hosts Diana Craft and Fred Bergman coordinated the event at Pappadeaux in San Antonio.  
“We believe the level of response to this event is an indication of the growing interest in the organization and its mission to protect the interests of nonsubscribers in Texas.  Providence is pleased to have this opportunity to support nonsubscribers,” said Bergman.
Co-chair Margaret Greenshield of James Avery Craftsmen, Associate Advisory Committee Chair Blake Stock of the Combined Group, and Gabriella Moreno of CHRISTUS Health also attended on behalf of the organization.  Richard Evans of Texas Lobby Solutions, Will Yarnell, and Tim Conger of Bravarro joined with Greenshield in providing the program. Abel Martinez of HEB Grocery dropped by to express his support for the Alliance.
The next luncheon is scheduled for May 22, 2008 in Houston.
Steve Weatherford of Daryl Flood Inc. is New Alliance Treasurer

In February, Alliance board member Doug Wohletz announced the need to resign as the organization’s treasurer.  Wohletz, a director with the Sonic Corporation in Oklahoma City, informed the organization of his acceptance of a new role within Sonic that would preclude his continued service as treasurer.  He agreed to continue in the role until a replacement was named.  When Wohletz informed the membership of his decision, board members knew it would not be easy replacing the individual who had managed the organization’s finances since its inception.  Wohletz’s involvement with the Alliance dated back to the informal discussions in 2005 that eventually led to the creation of the organization.  He was involved in the initial outreach efforts with the offices of the Governor, Lieutenant Governor, and Speaker of the House and was active in the management and guidance of the organization during its infancy.  While Patricia Shaw of Sonic will replace Wohletz on the organization’s board of directors, he has requested the option of remaining involved to continue his support to protect the interests of nonsubscribers in Texas. His continued involvement was welcomed by the organization’s leadership.

“Doug’s steady hand and wisdom were instrumental in helping establish a strong financial base from which an idea could blossom into a respected and effective organization. He is a friend and ardent supporter of nonsubscription.  We welcome his continued involvement and guidance,” said Margaret Greenshield, co-chair of the Alliance.  

Steve Weatherford, a CPA and Vice President of Finance and Human Services of Daryl Flood, Inc., was approved to become the next treasurer by the board at its April meeting.  On behalf of Daryl Flood, Inc., Weatherford joined the organization in 2007 and has served as member of the Board of Directors since that time.  Weatherford’s office is located at the company’s headquarters in Coppell, Texas.

“We are pleased and grateful that Steve has agreed to assume this important role.  The organization is poised to grow both in membership and influence and we look forward to Steve’s leadership and input in helping shape that future,” stated Jai Sharma, Alliance secretary.
“I have been impressed with the organization and its approach to advancing nonsubscribers’ interest in Texas.  I look forward to continuing to build the organization as we prepare for the challenges we may face during the legislative session,” said Weatherford.

In reflecting on his involvement with the organization, Wohletz offered the following thoughts, “I’ve appreciated the opportunity to work with such a good group of people who have dedicated so much of their time to preserving nonsubscription in Texas. The composition of the organization from hotels and healthcare to manufacturers and restaurant operators speaks directly to the benefit nonsubscription offers to employers as well as employees.”

Wohletz added, “I’m encouraged by the success of the group and look forward to its continued growth.”

INSIDE NONSUBSCRIPTION:
Handling Adverse Benefit Determination Appeals

By Diana Craft (Providence Insurance and Administrative Services-San Antonio)
The Employee Retirement Income Security Act of 1974 (ERISA) establishes specific standards for administering employee welfare benefit plans, including requirements for handling a denial, reduction or termination of, or a failure to provide or make payment for, a benefit referred to as an Adverse Benefit Determination (ABD).  These requirements provide that the notice must be in writing or electronic notice that satisfies the following requirements:

· The notice must be written in language that is easily understood by the claimant;

· The notice must state the specific reasons for the ABD and provide the specific Plan provisions, internal rule, guideline or protocol, relied upon for the decision;

· If the ABD is based on medical determination, the Plan is required to provide an explanation of the supporting medical judgment that was relied upon in the determination;

· The notice must advise the participant of their appeal rights and that a copy of items relied upon to make the decision will be provided free of charge upon request;

· The notice must notify the participant of any additional information that may be required to support benefit payment; and
· The notice must provide a description of the Plan’s appeal process including any applicable time limitations.

A Plan participant has 180 days from the date of receipt of the Plan decision to appeal an ABD for medical or wage loss benefits.  This appeal must be in writing.  A review of the ABD is specified in the employer’s Plan and identifies that the review will be conducted by either an individual or a committee composed of two or more individuals.  This person or committee is not allowed to have participated in the initial ABD or to be a subordinate of the person or persons who participated in the initial ABD.

When reviewing the Participant’s appeal, the following must be complied with:

· The review process must consider all documents, records and other information contained in the original request for benefits as well as any additional information supplied by the Participant as part of the appeal;
· The Participant must be provided free of charge copies of all records that were relied upon in the decision upon request by the Participant;
· The review must be performed without deference to the initial decision, but must review all documents submitted in making the review decision; and
· If the appeal is based on a medical judgment, the Plan must consult with a health care professional who has appropriate training and experience in the field of medicine involved in the medical judgment.  This health care professional cannot be the same person or persons consulted by the Plan in the initial decision.
The ABD review is also subject to timeline requirements.  The amount of time the Plan has to respond depends on the type of claim.  Generally the review must be communicated to the Participant no later than 45 days after the Plan’s receipt of the written appeal.  An extension period of 45 days is allowable if it is determined that in order to provide a fair and full review of the decision additional time is necessary due to matters beyond the control of the Plan.  This extension period must be communicated to the Participant in writing and explain why the extension is required.  The Plan may also seek voluntarily agreement from the Participant to extend the time period.  Special attention should be focused on the type of claim being appealed.  If the appeal of the ABD involves an Urgent Care Medical claim, the decision must be communicated within 72 hours of receipt of the appeal request.  Pre-Service Medical claims require a response within 30 days of receipt of the appeal request.  No extension is allowed in Urgent Care Medical claims or Pre-Service Medical claims.  It is important to note that time frames are calculated on actual calendar days and not business days.  All determinations made on ABD reviews must be communicated in writing.

It is recommended that a Plan maintain a register of all ABD appeals.  A detailed documentation of all meetings or discussions conducted with regard to the ABD on review should be maintained.  Plans are further obligated to establish and maintain reasonable claims procedures for ABD review.  All Plan procedures must include administrative safeguards to assure decisions are consistent with the Plan and to assure full and fair review of all claims.

For information on compliance with the Texas Department of Insurance DWC-5 and DWC-7 requirements click on the link below.
http://www.nonsubscriberalliance.org/downloads/Rider%2019%20Notice%20for%20Members1.pdf
Forms DWC-5, DWC-7, New Employee Notice and Notice 5 can also be found online at http://www.tdi.state.tx.us/forms/form20employer.html.
Future Board Meetings-all are 1:00 p.m. (CST) conference calls unless noted:

· June 18, 2008

· August 20, 2008-Annual Meeting in San Antonio (in-person)

· October 15, 2008

Alliance members and associates wanting their logos to be posted on the organization Web site should forward their logo file to tim@nonsubscriberalliance.org
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