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Legislative Hearings Scheduled on Workers’ Comp Reforms

The Senate State Affairs Committee and the House Business and Industry Committee will meet on April 28 and 29, respectively, to hold  public hearings on interim charges relating to workers’ compensation including a charge to monitor the workers’ compensation system and the implementation of House Bill 7 from the 2005 legislative session.  The committee will also discuss a recent decision by the Texas Supreme Court (Entergy v. Summers) relating to the issue of “statutory employer”.

Many of the legislative reforms, including provisions from HB 7, have been implemented by the Texas Department of Insurance/Division of Workers’ Compensation through the agency’s rulemaking process.  Some of the provisions include:

· Rules providing for a process to certify workers’ compensation “medical networks” similar to managed care networks.  To date TDI has certified more than 30 networks.

· The adoption of disability management guidelines, including treatment guidelines, that establish parameters for “medically necessary” health care services.

· New Medicare-based hospital fee guidelines that establish inpatient and outpatient reimbursement rates.

· Updated medical fee guidelines that increase fees for professional medical services.

The committees will likely discuss many of these issues to determine how they are affecting participation in the workers’ compensation system.  Both committees will publish reports on their findings prior to the next legislative session. The reports may also include recommendations for legislation based on issues considered by the committees.

If you would like to monitor the committee hearings, they will be broadcast on the Capitol web site at www.capitol.state.tx.us under “Legislative Activity/Video Broadcast.”  

Historic Election Year Drives Turnout in Texas Primaries

More than 2.8 million Texans turned out to cast their vote in the 2008 Texas Democratic Primary, easily eclipsing turnout in the most recent presidential primaries when 786,890 voted in 2000 and 839,231 voted in 2004.  The huge turnout is in keeping with national trends in this year’s epic presidential race between Democrats Senator Barack Obama and Senator Hillary Clinton.  Clinton won the Texas Primary, garnering 51 percent of the vote to Obama’s 47 percent.

The number of Republican voters participating in their party’s primary was also up, with more than 1.3 million casting ballots in 2008 compared to 1.1 million in 2000 and 687,615 in 2004.  Arizona Senator John McCain led in the voting by capturing 51 percent of the vote compared to former Arkansas Governor Mike Huckabee’s 38 percent. 

In the race for the United States Senate, incumbent Republican John Cornyn handily won his party’s primary, receiving 81 percent of the votes cast.  In the November general election, Senator Cornyn will face State Representative Rick Noriega of Houston, who led a field of four candidates in the Democratic Primary with 51 percent of the vote.  

The large turnout may have also been a factor in a number of down ballot legislative races, as four Democratic and four Republican incumbents were defeated.  Results in those races were as follows:

Democrats:

District 43 (South Texas)

Rep. Juan Escobar 
46%

Tara Rios Ybarra
54%

District 77 (El Paso)

Rep. Paul Moreno
48%

Marisa Marquez 
52%

District 140 (Houston)

Rep. Kevin Bailey
43%

Armando Walle
             57%

District 146 (Houston)

Rep. Boris Miles
39%

Al Edwards

61%

Republicans:

District 73 (South Central Texas)

Rep. Nathan Macias
49.8%

Doug Miller

50.06% 

District 78 (El Paso)

Rep. Pat Haggerty
43%

Dee Margo

57%

District 129 (Dallas)

Rep. Thomas Latham 
 46%

Mike Anderson
              54%

District 130 (Houston)

Rep. Corbin Van Arsdale         48%

Allen Fletcher
                       52%

Primary runoffs are scheduled for April 8, 2008.  This year’s general election will be held on November 4.  For complete statewide results from the March primaries go to http://enr.sos.state.tx.us/enr/.  
INSIDE NONSUBSCRIPTION:
ERISA Plan Claims-DOL Requirements
By Bernie Hauder (Law Offices of Adkerson Hauder & Bezney of Dallas)
A plan administrator performs two tasks in deciding a claim: (1) determine the facts underlying the claim; and (2) construe the plan’s terms.  The administrator’s decision must be supported by “substantial evidence”.  There must be a rational connection between the known facts and the decision or between the found facts and the evidence.  Thus, investigation and documentation are critical. 

An ERISA plan must have reasonable procedures for filing benefit claims and for providing notice of a claim decision. See 29 CFR § 2560.503-1.  These claim procedures:

1. must be described in the Summary Plan Description;

2. cannot unduly inhibit/hamper making or processing a claim (i.e., requiring payment of a fee);

3. cannot prohibit a representative from acting on behalf of a claimant; and
4. must require claim decisions be made in accordance with plan documents and that plan provisions be applied consistently as to similarly situated claimants.

If a group health or disability claim is involved, these procedures:

1. must also timely notify the claimant of any failure to follow the plan’s procedures for filing a pre-service claim (a claim for benefits requiring pre-approval);

2. cannot require more than two appeals of a denial before the claimant can file suit; and

3. cannot require mandatory arbitration of the group health or disability benefits claim, except if arbitration is one of the two appeals, or prohibit the claimant from filing suit.

Claims decisions must be made within a reasonable time.  In general, this means within 72 hours for urgent care claims, within 15 days for pre-service claims, within 30 days for post-service claims, within 45 days for disability claims, and within 90 days for all other claims.  Extensions are available for most of these deadlines. 

If a claim is denied, the claimant must be notified (in writing or electronically) “in a manner calculated to be understood by the claimant.”  The administrator should include all available reasons for denying the claim, as reasons cannot be added on administrative appeal or in any lawsuit.  Again, investigation, documentation, and understanding of the plan document is critical.   

The denial notice must:

1. state specific reason(s) for the denial;

2. cite specific plan provision(s) relied upon;

3. describe any additional information needed to perfect the claim and explain why such information is necessary;

4. describe the plan’s review procedures and time limits;

5. include a statement of the claimant’s right to file suit;

6. inform the claimant whether an internal rule, guideline, protocol or similar criterion was relied upon and, if so, state a free copy of same will be provided upon request; 

7. inform the claimant whether the denial was based on a medical necessity, experimental treatment, or similar exclusion and explain the scientific or clinical judgment for the determination, applying the terms of the plan to the claimant's medical circumstances, or a statement that such explanation will be provided for free upon request; and

8. contain a specific statement concerning other voluntary dispute resolution options that may be available under the plan (see 29 CFR § 2560.503-1(j)(5)(iii).  

Challenges to ERISA procedures are evaluated under the “substantial compliance” standard.  The “substantial compliance” test considers all communications between an administrator and claimant.  Technical noncompliance is excused if the regulation’s purpose is fulfilled; this purpose being to give the claimant an adequate explanation of the denial that ensures a meaningful review of such denial.  

An Interview with Membership Committee Chair Ellen Buckley of Good Samaritan
Q- The Alliance will celebrate its third year in existence in 2008.  As chair of the Membership Committee, are you pleased with the growth of the organization? 

A- Yes, we are very pleased.  Based on the inquiries we are receiving, interest in the organization is perhaps at its highest point.  Participation among current members is also at a peak.  When you consider that we built the organization from nothing, it’s exciting and fulfilling to see the results, enthusiasm, and networking that has occurred.

Q- In your opinion, has the organization made a difference in the efforts to protect the interests of nonsubscribers?
A- There’s no question it has.  The coordinated legislative, grassroots, and communication approach we have taken has had an impact.  I think our members sense it and legislators are acknowledging it.  Not only has the Alliance brought a greater cohesiveness to the nonsubscription community’s legislative efforts, but it has also helped us put a face on nonsubscribers with members of the Legislature. Legislators are realizing our connection to their districts, the state’s economy, and voters.  They are also recognizing that our commitment to our employees is a motivating factor behind our nonsubscription programs.

Q- What are your plans to maintain the organization’s momentum?
A- We know challenges may loom for nonsubscribers during the 2009 session, and our best response to issues that may arise is to have a strong presence at the Capitol. Issues including changes to the state’s arbitration laws could have a significant impact on employers.  We intend to work hard between now and the session to enlist as many new members as possible to increase our presence at the Capitol.  We have been working with the Management Committee and members of the board to strengthen our ability to attract additional businesses to the organization.  Our associate members, led by the Associate Advisory Committee, are also in the process of coordinating educational outreach activities around the state to raise awareness about the organization and convince new members to join.  Based on the new members we’ve had join in the past few weeks, we are confident our efforts will be fruitful and that we will continue to grow as we prepare for next year’s legislative session. 

Q- Do you have any message for current members?
A- Stay engaged and reach out to your own legislators and other nonsubscribers.  Look for opportunities to involve yourself as well as your colleagues in creating rapport with local legislators.  Establishing those relationships now will pay dividends when you need to connect in the heat of a legislative battle.   Our legislative team is happy to work with you to coordinate local efforts to connect you with your legislators. Reach out to nonsubscribers and encourage them to join our efforts to spread the good news about how we are making nonsubscription work for our employees as well as our companies.

For information on compliance with the Texas Department of Insurance DWC-5 and DWC-7 requirements click on the link below.
http://www.nonsubscriberalliance.org/downloads/Rider%2019%20Notice%20for%20Members1.pdf
Forms DWC-5, DWC-7, New Employee Notice and Notice 5 can also be found online at http://www.tdi.state.tx.us/forms/form20employer.html.
Future Board Meetings-all are 1:00 p.m. (CST) conference calls unless noted:

· April 16, 2008

· June 18, 2008

· August 20, 2008-Annual Meeting in San Antonio (in-person)

· October 15, 2008

Alliance members and associates wanting their logos to be posted on the organization Web site should forward their logo file to tim@nonsubscriberalliance.org
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