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Stanford University Study to Examine Impact of Texas Nonsubscription
Research on the Texas nonsubscription process by Stanford University Professor Allison Morantz is set to begin in the near future.  According to the professor, the study will be the first to comprehensively examine how the decision to opt out of the workers’ compensation system affects corporate policy outcomes.  Specifically, the research will focus on large corporations that are nonsubscribers in Texas and that operate facilities in multiple states.  The study will statistically analyze each participating company’s occupational claims history across its Texas-based and non-Texas-based facilities by reviewing information provided in response to a uniform data request.

The Alliance was approached about Professor Morantz’s study in late 2007 and invited to share information on the research with its members.  Over the course of several months, representatives of the Alliance discussed at length with Morantz the parameters of the study.  During that communication it was confirmed that no employee or employer interest group, nonsubscriber advocacy group or other organization will be an official participant in the study.   However, in order to identify and recruit companies for participation, Professor Morantz has sought the assistance of the Texas Alliance of Nonsubscribers and other nonsubscribing employer interest groups.  In doing so, Professor Morantz has extended to the Alliance the opportunity to encourage participation among its member companies that:

· Operate a significant number of facilities across multiple states, in a relatively homogenous manner;

· Maintain detailed information on the history of a large set of occupational injury claims, medical treatments provided, and demographic characteristics of claimants nationwide; and

· Record information on Texas-based claims in a manner similar to that used in other states

Stanford University will provide the start-up funding for the study with additional funding being sought through grants.  The study author has committed that no funding will be solicited or sought from organizations, companies, or individuals that may have a vested interest in a particular research outcome and whose sponsorship could compromise the objectivity or integrity of the study.  
The study will be limited to larger employers, and will examine whether there are systematic differences between workers’ compensation systems and Texas nonsubscription in: 

· the frequency, severity, and distribution of claims;

· medical and/or indemnity costs expended (overall and for similar injuries);

· litigation-related costs (including costs of settlement, arbitration, etc.);  

· the speed of employees' recovery and/or return to work, accounting for injury type and severity; and

· other issues related to the above research questions.

Employers submitting data will enter into a Confidentiality Agreement with Stanford Law School, which also requires Professor Morantz to preserve the confidentiality of the data provided for the study. In order to comply with HIPAA, as well as other federal regulations, all personal identifying information must be removed from the data before it is released to the university.

“The Alliance is not endorsing nor officially participating in the study.  But we are encouraging our members that meet the research criteria to review the proposed study and make a decision to participate based on their own internal assessment,” said Alliance Co-chair Margaret Greenshield.

She continued, “Given the known efficiencies and benefits that nonsubscription provides our companies and employees, this research could provide a strong policy basis for preserving a business’s right to nonsubscribe in Texas.”
Members of the Alliance that meet the above study criteria and are interested in participating in the study or have questions should contact Tim Conger at tim.conger@bravarro.com or Margaret Greenshield at margaretg@jamesavery.com.  

Texas Department of Insurance Announces Plans for Workers’ Compensation Survey
The Texas Department of Insurance (TDI) has announced its plan to update its 2006 study of Texas employers’ participation in the state’s workers’ compensation system.  
The 2006 survey included interviews with 2800 year-round private sector Texas employers.  The results indicated that 23 percent of Texas workers were employed by nonsubscribers, an increase of three percent since 1993.  Of those nonsubscribing in 2006, 43 percent were small employers (1-4 employees) compared to 21 percent that were large employers (500+ employees).

The 2006 report indicated high workers’ compensation insurance premiums were the leading reason why employers nonsubscribe.  Forty-one percent of large employers indicated they nonsubscribe because they are better equipped than the state system to provide injured employees with appropriate medical care and wage benefits.

According to the report, the overall satisfaction rate with their workers’ compensation experience was 56.2 among subscribers compared to 69.5 for nonsubscribers.

As in 2006, TDI staff has indicated they will provide the Alliance with an opportunity to review and provide comments to the proposed survey instrument.  The 2008 report is due to the Texas Legislature on December 1, 2008. 
The first study to estimate the number of Texas businesses that are nonsubscribers was conducted in 1993.  Since that time five follow-up studies have been done in 1995, 1996, 2001, 2004, and 2006.
INSIDE NONSUBSCRIPTION:
When and How Can a Nonsubscriber Raise an Intoxication Defense?

By Travis Brewer (Law Offices of Travis Brewer-Austin)

Many nonsubscribers conduct drug tests of injured employees, and many ERISA plans exclude coverage for injuries occurring while the employee is intoxicated.  How, though, does this work in litigation?  The same Texas Labor Code section that eliminates contributory negligence as a defense also establishes a defense for employee intoxication.

The employer may defend the action on the ground that the injury was caused...(2) while the employee was in a state of intoxication.

TEXAS LABOR CODE § 406.033(c).  When can a nonsubscriber raise this defense, and how is it applied?  Interestingly, despite its existence for decades, there are no cases directly on point for this defense.  Still, we know it is a nonsubscriber defense.

A 2005 legislative amendment and cases interpreting it have brought the intoxication defense closer to the forefront in nonsubscriber litigation.  Under the definition of intoxication in § 401.013 of the Labor Code, which should apply to nonsubscriber cases, “intoxication” means:

the state of: ...(1) having an alcohol concentration to qualify as intoxicated under [the penal code, .08%]; (2) not having the normal use of mental or physical faculties resulting from the voluntary introduction into the body of: (a) an alcoholic beverage...; or (b) a controlled substance....

The interesting new aspect of the definition was added by the legislature in 2005:

(c) On the voluntary introduction into the body of any substance listed in Subsection (a)(2)(B), based on a blood test or urinalysis, it is a rebuttable presumption that a person is intoxicated and does not have the normal use of mental or physical faculties. 
This new provision means that a failed drug test – for marijuana for example – generates a rebuttable presumption that the employee was intoxicated.  Realize that this defense does not seem to be dependent upon whether or not the intoxication had anything to do with causing the injury.  This may seem surprising, but it is certainly how the defense is applied in workers’ compensation cases, where failure to rebut the intoxication presumption after a failed blood test leads to an automatic loss of the case.  See, e.g., Sanchez v. State Office of Risk Management, 234 S.W.3d 96 (Tex. App. – El Paso, 2007).  If the plaintiff can bring an expert toxicologist to rebut the presumption of intoxication, or can elicit testimony from coworkers or others that he/she was not intoxicated, the jury would then decide the point, perhaps being given an instruction about the presumption.  In many cases, however, the evidentiary and expense hurdle will be more than a plaintiff lawyer wants to undertake, and the case will be eliminated.
While there are no specific cases outlining how the intoxication defense is actually submitted to a jury or arbitrator in a nonsubscriber case, there are three primary possibilities:


1)    Proof of intoxication can be an automatic loss for the plaintiff, without regard to causation.  That is, it could be treated in the same way workers’ compensation cases are treated in Texas.  In this alterative, a simple question would be asked, whether or not the employee was intoxicated;


2)    Intoxication could be seen as an exception to the no-contributory-negligence rule, and it could be submitted as a comparative negligence point.  That way the jury would apportion fault between the intoxicated employee and the employer; or

                        3)   It could be submitted as a separate defense, but tied to proof that the intoxication in question was a proximate cause of the injury.
Reading the statutes and cases at face value, the first possibility is most supportable.  That is, an intoxicated employee is most likely barred from winning a nonsubscriber case, regardless of causation, and any failed blood or urine drug test should be presumptive evidence on that point.  In any event, this evidence is admissible and the jury may be inclined to rule against the plaintiff on this basis.

For these reason, a nonsubscriber’s program of drug-testing injured employees seems extremely valuable not only for ERISA plan purposes, but also for any possible resulting litigation from the injury.

An Interview with Associate Member Donna McElroy of the law firm Cox, Smith, and Matthews of San Antonio.
Q-What’s the latest on any movement to change the state’s arbitration laws? 

A-As you recall efforts to reform arbitration under state law surfaced during the 2007 state legislative session.  While there has been some federal activity on arbitration reform, this was a significant move at the state level to make major changes.  Since the session, information has circulated that additional groups may be preparing to support another effort to pass reforms during the 2009 session.  Most recently the Alliance has learned of a movement among some of the members of an organization of defense lawyers in the state to pursue efforts to change the arbitration process.  Based on the information we currently have, it seems efforts to impact the effectiveness of arbitration will likely resurface when the Legislature convenes in January of 2009.
Q-How might the changes being discussed affect nonsubscribers?
A-One of the broader proposals from the 2007 session would have imposed new regulations on the arbitration process while calling for the collection of information to determine whether arbitration is the appropriate public policy for Texas.  Another more focused proposal would have eliminated the use of arbitration in nonsubscriber negligence claims.  Clearly, the latter proposal would have a significant affect on nonsubscribing employers.   Recent discussions regarding proposals for the 2009 session have included references to measures that would require the arbitration agreement to be entered into after the dispute arising, increase notice requirements on the use of arbitration, require the development of a record on arbitration proceedings, increase qualifications for arbitrators, and provide the right to appeal an arbitration decision to a court of law.
Q- Is the threat of major changes serious? 

A-Based on all of the information we have gathered this far, I think it could be.
Q-What is the Alliance doing in response and what should employers do to express their support for the arbitration process? 

A-The Alliance has formed an Arbitration Working Group to monitor activity over the legislative interim and to develop the organization’s position and a plan of action on any reforms that may be introduced.  It is important to remember that before the organization can adopt an official position, it would need to see specific language for any proposed changes.

The first thing an employer should do is understand that the “reforms” being discussed may limit significantly an employer’s ability to use arbitration.  Therefore, employers must take the prospect for reform very seriously. I would encourage them to get involved in the legislative process by connecting with their own legislators, joining an organized effort to respond, and/or voicing their concerns to their industry specific trade groups so that the impact of the proposed changes on all employers is considered.  Each employer must do their own analysis of what arbitration reform might mean to their business, recognizing that it could increase their chances of facing protracted and expensive litigation.
For information on compliance with the Texas Department of Insurance DWC-5 and DWC-7 requirements click on the link below.
http://www.nonsubscriberalliance.org/downloads/Rider%2019%20Notice%20for%20Members1.pdf
Forms DWC-5, DWC-7, New Employee Notice and Notice 5 can also be found online at http://www.tdi.state.tx.us/forms/form20employer.html.
Future Board Meetings-all are 1:00 p.m. (CST) conference calls unless noted:

· April 16, 2008

· June 18, 2008

· August 20, 2008-Annual Meeting in San Antonio (in-person)

· October 15, 2008

Alliance members and associates wanting their logos to be posted on the organization Web site should forward their logo file to tim@nonsubscriberalliance.org
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