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Arbitration Reform Discussion Begins
Recent activities have confirmed a growing movement within a segment of the legal community to seek major changes to the state’s arbitration law during the 2009 legislative session.  This effort was evidenced first-hand when leaders of the Alliance were invited to meet this month with a group of attorneys advocating for arbitration reform.  It is believed that the invitation was extended because of the Alliance’s strong efforts during the 2007 legislative session to oppose proposals to amend the Texas Arbitration Act.

During the meeting, reform advocates indicated that their interests were based on changes they believe are needed to protect consumers and employees.  Among the possible changes outlined were measures to ensure parties to arbitration have been provided adequate notice, to require the development of a record for arbitration proceedings, to strengthen qualifications for arbitrators, and to provide a right to appeal to a court any arbitration decision.  While the advocates maintained that the main focus of their reforms is consumer arbitration, Alliance representatives pointed that the changes would likely affect employer/employee arbitration as well.

The right to appeal an arbitration decision appears to be central to reform efforts.  Ironically, it is the desire to avoid expensive and protracted litigation that has contributed to the growing use of arbitration as an alternative dispute resolution method in Texas and across the country.  

Interest in arbitration reform surfaced during the 2007 legislative session when a series a bills were introduced that would have effectively eliminated an employer’s ability to use arbitration in occupational injury cases while also proposing new regulations for the arbitration process.  The Alliance led efforts with other representatives of the business community to oppose these legislative proposals, which ultimately did not pass into law. 

The issue of arbitration reform will almost certainly be a topic of debate during the upcoming legislative session in 2009.  In preparation, the Alliance’s leadership announced in December that it will be forming an arbitration work group to monitor developments involving arbitration throughout the interim.  Members of the workgroup are expected to be announced in February.
“Preserving alternatives to costly litigation will remain a top priority for employers in Texas,” said Alliance Co-chair Margaret Greenshield who attended the meeting.

She continued, “We appreciate the opportunity for early discussion on this important issue and look forward to continuing the dialogue as we approach next year’s legislative session.”
Associate Advisory Committee Members Named

Travis Brewer of the Law Offices of Travis Brewer in Austin, Diana Craft of Providence Risk and Insurance Services in San Antonio, Bernie Hauder of the Adkerson, Hauder, and Bezney law firm in Dallas, Al Johnston of Freeman Administrative Services in Addison, and Blake Stock of the 
Combined Group in Carrollton have been named as members of the Alliance’s first Associate Member Advisory Committee.  Blake Stock was named as the 2008 chair for the committee. The members will serve 12-month terms beginning in January 2008.  The appointments were made by the organization’s Management Committee. 

The committee held its initial meeting on January 23 and wasted little time in laying out plans to pursue the priorities for which it was created.  Among the actions taken were:

· Formalization of plans to host educational outreach activities for prospective Alliance members in Dallas, Houston, and San Antonio

· Designation of legislative grassroots coordinators for each of their companies

· Development of criteria for an associate-produced “Inside Nonsubscription” article for the organization’s monthly newsletter

· Establishment of a process to provide updates from associate members during the Alliance board meetings. 

Details for the educational outreach activities will be announced by the committee as dates are finalized.  Logistics and presentations for the events will be coordinated by Tim Conger of Bravarro and Richard Evans of Texas Lobby Solutions.  Associate members will sponsor the events and assist in identifying invitees from area companies that might have an interest in joining the Alliance.

In order to increase the opportunity for associate members to provide input on key issues and the organization’s operations, a permanent item will be added to the board’s agenda for associate updates.  Blake Stock will provide a report from the Associate Advisory Committee while also inviting input from other associate members participating in board meetings. 

“We were very fortunate to have had a number of talented and committed associate members express an interest in serving on the committee, and we thank each of those individuals who contacted us.  The selections that were made involve individuals and companies that were early supporters of the Alliance,” said Beth Huntington organization co-chair.

She continued, “We anticipate that all who have an interest in serving will have an opportunity to do so.  We expect to be around for awhile, and this committee will be an important part of the organization’s future.”
Associate Committee Asks for Legislative Grassroots Support

Increased involvement of nonsubscribing employers within the legislative process has been a priority of the Alliance since its inception.  As in 2007, the organization plans for its grassroots outreach to be a key part of its legislative strategy for the 2009 session.  To expand its outreach among legislators, the organization is now asking associate members to help step up its legislative outreach efforts by joining its grassroots network. 

In response to the request, the Associate Advisory Committee is asking associate members interested in participating to designate a grassroots coordinator within their companies.  This individual will serve as the primary contact and coordinator of the company’s involvement in legislative outreach activities.  Phone calls, letter writing, legislative visits, and participation in the organization’s lobby day are among the activities for which the grassroots network might be mobilized.  Training for such involvement and coordination of the activities would be managed by the Alliance consultants – Bravarro and Texas Lobby Solutions.

Those companies interested in participating in the Alliance’s grassroots network may forward the name of their designated coordinator to Tim Conger of Bravarro at tim.conger@bravarro.com. 
Texas Supreme Court Hears Case Involving Dispute Over Post-Injury Waiver
On January 16, 2008, the Texas Supreme Court heard arguments involving a dispute regarding the enforceability of a post-injury waiver in the case of Bison Building Material v. Lloyd K. Aldridge.  The case involves the defendant’s attempt to seek arbitration of damages for a work-related injury after he signed a post-injury waiver giving up his right to pursue legal action.  Court documents reflect that Aldridge signed an arbitration agreement for any work-related injuries at the time he was hired.  According to the company he also signed a post-injury waiver after the injury, a point disputed by the defendant. Following the injury the company paid Aldridge a total of $80,000 in medical and wage replacement benefits.  Subsequent to the payment, Aldridge filed a demand for arbitration asserting damages for lost wages, medical expenses, pain and suffering, mental anguish, and loss of earning capacity. 

The trial court confirmed that the post-injury waiver was signed.  The ruling was appealed to the Court of Appeals.  The Court dismissed the appeal claiming it did not have jurisdiction because the trial court ruling did not indicate it was final.  

To review the Court of Appeal opinion visit:

http://www.1stcoa.courts.state.tx.us/opinions/HTMLOpinion.as;?OpinionID=83454
To review the Court of Appeal dissenting opinion you may visit:

http://www.1stcoa.courts.state.tx.us/opinions/HTMLOpinion.asp?OpinionID=83455
To review history of the appeal and briefs filed with the Supreme Court visit:

http://www.supreme.courts.state.tx.us/opinions/Case.asp?FilingID=27879
To  hear the oral arguments of the case before the Supreme Court visit:

http://www.supreme.courts.state.tx.us/oralarguments/audio_2008h.asp#01-16-08
In-Person Board Meeting Set For February 15th in Houston
The Alliance’s board meeting for February 15 has been set for 1:00 p.m. at the CHRISTUS Health offices located at 2600 North Loop West in Houston (77092).  All members and associates are invited to attend.  Call-in information will be provided for those unable to attend.  Lunch will be provided at the meeting so please RSVP to tim@nonsubscriberalliance.org if you plan to attend.
For information on compliance with the Texas Department of Insurance DWC-5 and DWC-7 requirements click on the link below.
http://www.nonsubscriberalliance.org/downloads/Rider%2019%20Notice%20for%20Members1.pdf
Forms DWC-5, DWC-7, New Employee Notice and Notice 5 can also be found online at http://www.tdi.state.tx.us/forms/form20employer.html.
Alliance members and associates wanting their logos to be posted on the organization Web site should forward their logo file to tim@nonsubscriberalliance.org
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