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	A Look Back at the Legislative Session
In the months leading up to the legislative session, opponents of nonsubscription made clear their intent to work for the elimination of a Texas business’s right to nonsubscribe.   A leading labor activist stated “it was time” to follow up on the workers’ compensation reforms of 2005 and eliminate nonsubscription.  The Equal Justice Center, a workers’ rights organization, released a study it claimed indicated “lawmakers need better data about what actually happens to employees of nonsubscribers when they are injured at work.”  The report recommended that the state collect additional information from nonsubscribers to determine whether nonsubscription “should continue to have a place in the Texas Workers’ Compensation System.”

While they were not successful, nonsubscription opponents did mount the most serious effort to date to alter a business’s right to choose.  A series of bills were filed proposing increased reporting requirements for nonsubscribers as well as measures that all but eliminate an employer’s ability to use arbitration in disputes involving occupational injuries.

By increasing information regarding injury claims at nonsubscriber facilities, opponents of nonsubscription hoped to build their case that mandatory workers compensation is needed to protect workers from inadequate settlements and irresponsible employers.  To achieve this, one proposal required the reporting of each work-related injury that resulted in an employee being absent from work for one or more days; a modification of an employee’s work assignment; or a medical diagnosis of a significant occupational injury or disease.  The proposed legislation also required the employer to report the total cost of the medical treatment, the portion of that cost paid for by the employer, the number of days the employee was absent from work, and the amount of salary replacement and any other settlement paid by the employer.  While most of this data is already collected by the Texas Department of Insurance/Division of Workers’ Compensation, the information relating to wages, benefits and settlements is not currently reported and is considered proprietary by many nonsubscribing employers. 
Additional legislation was proposed to make arbitration agreements unenforceable if they affected an employee’s right to recover damages for personal injury and death if they are entered into before the 10th day after an injury occurred.  By using this approach to eliminate the ability of a nonsubscriber to use arbitration, opponents hoped to make nonsubscription less attractive while opening the door for increased litigation involving work-related injuries.
The consideration of these proposals brought the nonsubscriber community into the legislative spotlight and prompted questions regarding the number of nonsubscribers that might not be considered responsible due to the lack of an occupational injury plan.  This focus increased the interest and dialogue among legislators about nonsubscription, bringing an increased level of scrutiny but also serving as an opportunity for Alliance members to highlight the high quality of care and emphasis on safety provided by most responsible nonsubscribers.  

In the end, lawmakers rejected attempts to place additional regulatory burdens on nonsubscribers or limit their use of arbitration.  Instead, legislators directed the Texas Department of Insurance to collect information on reporting requirements on both subscribers and nonsubscribers and report compliance rates and administrative penalties assessed for noncompliance to the Legislature prior to its convening in 2009.  

As members of the Alliance reflect upon the past six months, the benefits of the organization’s legislative outreach activities leading up to the session are apparent.  Through these efforts, the Legislature’s knowledge about responsible nonsubscribers was increased, and the Alliance was an active participant in the legislative deliberations that played prominently in derailing attempts to undermine nonsubscription.  The organization’s members and legislative team were directly involved in behind the scenes discussions that helped prevent the adoption of legislation that would have brought new regulations on nonsubscribers.

The session was a success. The right of a Texas business to choose was preserved and members of the Alliance deserve credit for ensuring that nonsubscribers were prepared for the strongest attack to date on the nonsubscription process. But the battle is not over. Lessons from the session include the realization that taking nonsubscription for granted is a mistake as opponents have laid the groundwork for future efforts to alter or eliminate the process as it exists today.  This realization underscores the critical role the Alliance must continue to play in educating state leaders on the benefits nonsubscription provides employees and employers.

How TDI Compliance Reporting Will Impact Nonsubscribers

The recently concluded legislative session left in its wake hundreds of new laws and regulations.  Among those measures was a “rider”to the state budget that directed the Texas Department of Insurance (TDI) to report the compliance of employers with Section 411.032 of the Texas Labor Code and Texas Administrative Code, Title 28, Sections 110.1, 110.101, and 160.2.  The rider was intended to increase the compliance of all employers in filing Form DWC-5 (annual report of nonsubscriber status and location list) and Form DWC-7 (reporting information for all lost time, occupational disease, and death claims). 

TDI is to include the compliance rate of employers and the administrative penalties it assesses against those who do not comply in its biennial report to the Legislature.  The additional legislative oversight is expected to result in increased enforcement and penalties for those employers who fail to meet the current reporting requirements.  For more information on required reporting you may contact the Texas Department of Insurance/Division of Workers’ Compensation at 1-800-578-4677.  The required forms may be obtained at:

http://www.tdi.state.tx.us/forms/dwc/dwc5.pdf
http://www.tdi.state.tx.us/forms/dwc/dwc7.pdf
Arbitration:  Under Attack?

The possibility of new reporting requirements was not the only challenge nonsubscribers confronted during the recently concluded legislative session. In a surprising development that defied legal and policy trends to increase the use of alternative dispute resolution and reduce costly and protracted litigation, legislation was introduced that appeared to be the beginning of a movement aimed at decreasing the attractiveness of arbitration and moving disputes back to the courthouse.  

HB 1730 by Rep. David Liebowitz (D-San Antonio) contained language that would render contracts between nonsubscribing employers and their employees “unconscionable and unenforceable” if the contract contained provisions that affected an employee’s right to recover damages.  Some nonsubscription opponents argue that arbitration agreements fall into this category.

House Bill 3885 by Rep. Dan Gattis (R-Georgetown) proposed new requirements upon those utilizing the arbitration process, including criteria that governed qualifications of arbitrators, delivery of notice requirements, and availability of stenographic recording services for any arbitration hearing.  The measure also contained language allowing courts to vacate any arbitration award that violates fundamental public policy.  The bill created an appeal process for arbitration decisions by granting courts the ability to “vacate, modify, or correct an award as if the award was a judgment entered by a court sitting without a jury.”

Senate Bill 1782 by Senator Royce West (D-Dallas) required arbitrators or arbitration service providers to report certain information to the Office of Court Administration of the Texas Judicial System.  It also contained language intended to protect a party from being forced to arbitrate if the order violates the party’s constitutional rights.  The West legislation was intended to provide for the collection of data to evaluate the effectiveness and increase accountability of arbitration services in Texas.  SB 1782 passed the Senate, but it failed to advance in the House after being referred to the Civil Practices committee. 
Even though these proposals did not gain legislative approval, they did signal a new and potentially significant development for those who utilize arbitration services in Texas.   The use of arbitration in resolving employee/employer disputes, including those involving occupational injury settlements, could be at risk should such a movement gain traction.  

It is unclear what prompted the filing of the legislation but the lack of a right to appeal an arbitration award appears to be a major reason fueling the movement to revise the state’s arbitration laws.  Whatever the reason for their introduction, the arbitration changes proposed by legislators from both political parties highlight an important development that Texas businesses must monitor.  Failure to do so could jeopardize the availability of a fair and effective alternative to litigation.

Notes from the Session
"The Texas Alliance of Nonsubscribers presence in the Capitol this session was extremely useful. Their input on bills which went through the Business & Industry Committee was invaluable in evaluating the impact on non-subscribers."
State Representative Burt Solomons
Chairman, House Financial Institutions Committee
R-Carrollton

“When we first began our legislative outreach activities, I was surprised with the preconceived ideas that many legislators and their staffs had about nonsubscribers.  There was not a deep understanding of the process, in fact, many believed that most nonsubscribers were simply going bare.  It was also apparent that nonsubscriber opponents had done a good job of presenting their case and positioning their message.  Our work through the Alliance seemed to turn the tide.  By focusing our message, providing facility tours, discussing our benefit and safety plans, and demonstrating the responsible manner in which we execute our efforts, we have provided most legislators with a different perspective about nonsubscription than they had six months ago.” 

Doug Wohletz

Sonic Corp.

Alliance Treasurer

“I think this session was the first time since the ‘90s that nonsubscribers have made noticeable progress in educating legislators about the process.  By the time the Alliance conducted its ‘Day at the Capitol’ in February, it was apparent that the organization’s outreach efforts were making a difference.  Legislators and their staffs were familiar with nonsubscription and seemed impressed with the outcomes of our efforts.  However, they remain concerned with the number of employers that lack coverage.  While other organizations provide good networking opportunities, the Alliance provides a proactive approach to addressing the lack of insight among legislators and an effective means of responding to attacks by nonsubscriber opponents on the nonsubscription process.” 

Sandra Carson

SYSCO

Alliance Board Member 
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