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	Report by Employee Rights Organization Calls on Legislature to Increase Regulation of Nonsubscribers

Without citing the source of the urgency, an employee rights organization has criticized the state’s nonsubscription option claiming an urgent need for increased information and regulation to avoid putting Texas workers at risk.   In a recently released study, the Equal Justice Center states, “lawmakers need better data about what actually happens to employees of non-subscribers when they are injured at work.”  The report includes recommendations that suggest lawmakers should review additional information to determine whether nonsubscription “should continue to have a place in the Texas Workers’ Compensation System.” 

The Equal Justice Center is a non-profit, non-partisan employment justice and civil rights organization. It lists among its priorities work to increase workers’ rights to fair wages, safe working conditions, and the right to organize.  Rick Levy, Legal Director of the Texas AFL-CIO and an outspoken advocate for mandatory workers’ compensation in Texas, is listed as the President of the Center’s board of directors

In its report the Center suggests the 2005 workers’ compensation reforms adopted by the Texas Legislature eliminate the need for nonsubscription in the state.  The report states “there is no longer a need for the ‘safety-valve’ option of non-subscription because comprehensive reforms in 2005 have lowered premiums and attracted employers back to the workers’ compensation system.” 

The report’s recommendations focus on increased regulation of nonsubsribers by encouraging the adoption of a series of requirements that would increase the availability of information on injuries and benefits.  Despite the existence of numerous state and federal laws governing the nonsubscription process; the widely supported use of arbitration in dispute settlements; and the availability of court records, the report concludes, “there are no existing state or federal laws that require non-subscribers to report the benefits provided to injured workers or the outcomes of dispute resolution procedures.”  The report also suggests that nonsubscribers use unfair practices in resolving claims by requiring that disputes be settled by an arbitration panel selected by the company when in fact most arbitration panel selections are made through a “strike through” process involving both parties. 
The Center’s recommendations include:

· Mandating nonsubscribers report to the state every injury which results in a) one or more days of lost work, b) a change in work assignment, c) medical treatment beyond first aid, or d) any medical diagnosis of a significant occupational injury or disease. 
· Requiring nonsubscribers to provide the state the following information for each injury reported: a) total medical cost of treating the accident, b) cost of medical treatment paid for or provided by the employer, c) total lost time by employee, and d) cost of any other settlement paid by the employer.

· Increased enforcement of existing reporting requirements of nonsubscribers with a $500 fine against employers that have allowed coverage to lapse without submitting the required DWC-5 form.  

· Authorization for the Division of Workers’ Compensation to penalize nonsubscribers which fail to report workplace injuries.  This would include an enforcement campaign against underreporting of workplace injuries by nonsubscribers including complaints from individuals who have knowledge of unreported injuries.

Beth Huntington, Co-Chair of the Alliance, responded to the Center’s report by stating, “We don’t believe the report presents an accurate picture of the nonsubscription process or the current regulations governing it.”

She added, “This report appears to be a part of a coordinated effort to eliminate the choice of nonsubscription in Texas.  The Center’s connections to organized labor are probably a strong reason for the predisposed opinions that are reflected in the report.”
Nonsubscription Legislation Includes Texas OSHA Proposal, Arbitration Limits, and Increased Reporting Requirements
SB-278 by State Senator Mario Gallegos (D-Galena Park) would create a Texas OSHA program at the Division of Workers’ Compensation.  The legislation would require the Division to adopt and enforce a state safety plan.  Requirements of the plan would increase reporting by employers.  The proposal also creates a hazardous employer classification.

House Bill 472 by State Representative Burt Solomons (R-Carrollton) would require the licensure of Third Party Administrators that administer workers’ compensation claims. 

House Bill 1730 by State Representative David Liebowitz (D-San Antonio) would render contracts between nonsubscribing employers and their employees “unconscionable and unenforceable” if the contract (1) affects a procedural or substantive right of the employee to recover damages for personal injury or death and (2) is entered into before the 10th day after the date of the cause of action against the employer arises.

House Bill 1731 also by Rep. Liebowitz and House Bill 1772 by Representative Mike Villarreal (D-San Antonio) would require nonsubscribers to report certain data on benefits, cost of medical treatment, and settlement information to the Division of Workers’ Compensation.  Both bills mirror the recommendations found in a report recently released by the Equal Justice Center.

The Alliance Legislative Committee is reviewing each of the proposals.

“A Day at the Capitol” A Big Success
Members of the Alliance participated in the organization’s first legislative lobby day on February 21st.  The day’s events included meetings at the State Capitol with over 30 legislators and staff.  The visits focused on discussions which highlighted how responsible businesses are making nonsubscription work in Texas. 

“So many legislators think nonsubscription means ‘going bare’ but when they hear from a business in their district that they can relate to it changes their perspective,” said Bill Loftin of Sysco Food Services of Austin.
“A Day at the Capitol” was organized to further efforts by the Alliance to protect the nonsubscription choice in the state by raising awareness among legislators about the benefits the process provides employees as well as employers.  Based on the feedback from Alliance members their presentations were well received and welcomed during the legislative visits.

“There seems to be a lot of questions about how the process works and why a company would nonsubscribe.  We could not have been more pleased with the reception and the level of interest we encountered during the day,” commented Glen Vinet, Regional Director of Claims for Hilton Hotels.

Members of the Alliance will continue to monitor developments during the legislative session in order to respond to any proposal that might adversely impact the state’s nonsubscription process.

Jai Sharma, Alliance Secretary and Litigation Director for Christus Health, stated, “We may very well find ourselves back at the Capitol before the session ends working to preserve the choice that we have.  The groundwork we have laid today could be very helpful in the event that something problematic advances through the legislative process.”

An interview with Sandra Carson, Sr. Director of Occupational Safety,  Health, and Claims for Sysco Corporation

Q-You participated in the Alliance’s “A Day at the Capitol” lobby day.  What was the level of understanding about nonsubscription among legislators and their staff?
This is the second time I have been involved in meetings with legislators and I was pleasantly surprised to see that the level of understanding about nonsubscription is increasing.  In at least half of my meetings the legislators and their staff were very conversant about the process.  I think the work the Alliance is doing to educate legislators is paying off and will put us in a strong position to advance and protect our interests as the session unfolds.

Q-What type of response/feedback did you receive from legislators during your visits?

Everyone was very friendly and genuinely interested in our presentations.  I could tell there is a significant amount of interest in workers’ compensation issues. I think the 2005 reforms have increased the focus on anything having to do with the state’s workers’ compensation laws.

Q-Was there any particular aspect about nonsubscription that legislators seemed most focused on?
Nothing specific yet.  They seemed genuinely interested in hearing from us if we have concerns about any bills that begin to move through the process.
Q-Did you consider the day a success?
Having this opportunity to tell our story on nonsubscription is invaluable.  Only time will truly tell us the benefit but I consider the day a big success.  I can’t stress enough to other nonsubscribers how important it is to connect with your legislator before they draw conclusions about nonsubscription that may not be accurate.  It’s better to educate them now rather than having re-educate them later.
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